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LIST OF QUESTIONS 


part 1 

NATURE & SCOPE OF EQUITY 

DEFINITION 

Q. 1. Define Equity. 

Q. 2. Trace the development of Equity Jurisprudence in the 
country. 

Discuss Maitland’s view that Equity came not to destroy 
but to fulfil Common Law. 1 

Q. 4. Equity without common law would have been a castle in 
the air, an impossibility. "Maitland. Discuss. 

Q. 5. "Equity is a collection of appendices." Maitland, Discuss.'( £ 

Q. 6. Discuss the three-fold jurisdiction of Equity as 
expounded by Story. 

Q. 7. Examine critically (1) Blackstone's view of Equity 
Jurisprudence, and (2) Story’s classification -of Equity and its 
jurisdiction. 

Or 

Discuss the different jurisdiction exercised by the Courts of 

Equity. 

Q. 8. Detail the important changes introduced by the 
Judicature Acts of 1873 and 1875. 

Q. 9. What do you understand by the phrase "Common Law" 
and how do you distinguish it from equity? Also distinguish common 
law from statute law, special law and civil law. 


PART 2 

MAXIMS OF EQUITY 

Q. 10. What are the Maxims of Equity? A 3l. 

Q. 11. Explain the maxim "Equity will not suffer a wrong to be 
without a remedy." 23 

Q-12. Explain the maxim "Equity follows the law." 

Q 13. Explain the following two maxims : 

(1) Where there is Equal Equity the law shall prevail; and 

(2) Where equities are equal, the first in time shall prevail. 
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LIST OF QUESTIONS 


PARTI 

NATURE & SCOPE OF EQUITY 

DEFINITION 


Q. 1. Define Equity. 

Q- 2. Trace the development of Equity Jurisprudence in the 

Q. 3. Discuss Maitland s view that Equity came not to destrov 
but to fulfil Common Law. y 


Q. 4. "Equity without common law would have been a castle in 
the air, an impossibility. "Maitland. Discuss. 

Q. 5. "Equity is a collection of appendices." Maitland, Discuss. ( 

Q. 6. Discuss the three-fold jurisdiction of Equity as 
expounded by Story. y 

Q. 7. Examine critically (1) Blackstone’s view of Equity 
Jurisprudence, and (2) Story’s classification -of Equity and its 
jurisdiction. 

Or 
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Discuss the different jurisdiction exercised by the Courts of 

Equity. 

Q. 8. Detail the important changes introduced by the 
Judicature Acts of 1873 and 1875. / ^ 

Q. 9. What do you understand by the phrase "Qommon Law" ' 
and how do you distinguish it from equity? Also distinguish common 2D 
law from statute law, special law and civil law. 



PART 2 

MAXIMS OF EQUITY 

Q. 10. What are the Maxims of Equity? A Q.. 

Q. 11. Explain the maxim "Equity will not suffer a wrong to be 
without a remedy." 

Q. 12. Explain the maxim "Equity follows the law." 

Q. 13. Explain the following two maxims : *2^ 

(1) Where there is Equal Equity the law shall prevail; and 

(2) Where equities are equal, the first in time shall prevail. 
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0 Questions & Answers 

o. 14 . Explain the maxim, "He who seeks equity must do 

equity^ ? 
Q. IS. Explain the maxim "He who comes to equity must come 

with clean hands." , 

Q. 16. Explain and Illustrate the maxim “Equity looks on that as 

done which ought to be done." ,, ' 

Q. 17. Explain and illustrate the maxim "Equality is Equity. 

Q. 18. Explain and Illustrate the maxim "Delay defeats equity. 3 & 

Q 19. Explain and illustrate the maxim "Equity imputes an 

intention to fulfil an obligation". . ... 

Q. 20. Explain and illustrate "Equity looks to the intent rather 

than to form.” (i 3 

Q. 21. Explain and illustrate "Equity acts in personam. 3 ? 


PART 3 

EQUITABLE RIGHTS 

LEGAL & EQUITABLE ESTATES 
Q 22 What is meant by Legal and Equitable Estates? Point 
out the essential difference between the two. XI 

Q 23 "Legal remedies can be claimed as ol[right. “Ut 
equitable remedies are always awarded at the discretion of the CourL 
Explain and comment. ^ 

RELIEF AGAINST PENALTY 

o 24 (1) Distinguish between penalty and liquidated 

Is there any distinction between the English and 
Pakistani Law in this respect? (3) What is the ground of relief against 

penalties? 

MORTGAGES, LIENS & CHARGE 

n 25 Define a Mortgage and discuss its essentials. 

Distinguish it from a sale of Immovable property and Lien. V* 

n 26 What are the different kinds of Mortgages mentioned in 
the Transfer of Property Act? Discuss each of them briefly. If <f 

Distinguish between a Mortgage by Conditional sale and Sale 
with Condition of Repurchase. v p 

Point out the essentials of an English mortgage. How do you 
distinguish an English mortgage from (a) Mortgage by conditional 
sale, and (b), a Simple mortgage. T 
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What are the remedies available to the Morin*™* 

English mortgage and, a Simple mortgage? 9 9 e under an ^ 

RIGHTS & LIABILITIES OF MORTGAGOR ' ? 

Q 27. Discuss the Rights and Liabilities of Mortgagor? U ? 

Q 28 Write a short note on the implied Contracts bv a 
mortgagor with the mortgagee. s a r A 

O 29. Explain the term "equity of redemption" Discuss tho 
properly .sbaTeif “* m0,t9a90r ' S rigW '° redaer " the . 

' mortgage.^ EXP ' ai " illUS,ra,e : ‘ 0nce a mor, 9age always a ~ 

Q. 31. What do you understand by a ‘Clog on the enurrv nf 
redemption ? Cite authorities. 9 6 equrty 01 , 

Q. 32. Write a short note on Partial Redemption. 5 ^ 

RIGHT & LIABILITIES OF MORTGAGEE 
Discuss* 33 ' Wh3t are ,he R ' 9hlS and liabilities °» ,he mortgagee?^ 

Discuss 0 ' 9 * 1 * 10 redeem and ,he ri 9 bt ,0 foreclose are co-extensive." 

Explain "Redeem up, foreclose down." c ^ 

Q. 34. When can a mortgaged property be sold without the 
intervention of the Court ? ^ j 

Q. 35. Explain the doctrine of tacking of mortgages. How far 
has it been recognised the Country ? f j 

Q. 36. He who is prior In time is prior in right. Explain. 

Q- 37. Explain ‘Consolidation of Mortgages’. Is a mortgagee 
bound to redeem two or more mortgages in favour of the same*, 
mortgagee together? fk 

MARSHALLING & CONTRIBUTION 

Q. 38. Explain the doctrine of Marshalling of Securities. 
Illustrate your answer. ' 6 k 

Q. 39. Explain and illustrate the doctrine of Contribution. On 
which maxim of equity, it is based? 

Q. 40. State the points of distinction between Marshalling and 
Contribution. Illustrate your answer by examples. 

Q. 41. Who are the persons, besides the mortgagor, who can 
c| aim redemption of the mortgaged property? Discuss. ^ ^ 
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8 Questions & Answers 

SUBROGATION 

o 42. Discuss fully the principle ^Subrogation. Who are the 
persons entitled to the right of Subrogation 

LIEN 

q. 43. Define Lien. Describe Its various divisions^ 
distinguish between them. 

CHARGE 

Q. 44. Define Charge. Distinguish Charge from Mortgage. ^ f 

married WOMEN 

Q 46. Explain ‘Restraint on Anticipation. ^ 3 

Explain what is meant by 'Pin-money' and Alimony. 

GUARDIANS, INFANTS, IDIOTS & LUNATICS 

Explain the different classes of guardians, aovemng u 
on the subject. 

PERFORMANCE & SATISFACTION 
Q. 48. Explain the doctrines of Performance and Satisfaction 
LACHES & ACQUIESCENCE 

q 49 Explain clearly Laches and Acquiescence pointing out 

the difference. What is their effect on a suit. must 

Q. 50. Acquiescence which deprives a man o is rig ^ ^ 
amount to fraud. Discuss. 

CONVERSION & RECONVERSION 

Q. 51. Write short notes on Conversion (reconversion^ and 
Covenant running with land. ^ 

ELECTION 

Q. 52. Briefly explain the doctrine of Election. Point out^he 
exceptions, if any. 

FAMILY SETTLEMENT 

Q. 53. How far will Family arrangements be allowed to be 
specifically performed? § \ 
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MISTAKE & FRAUD 

Q. 54. What are the different ways in which the Court may 
grant relief against Mistake or Fraud? & X 

Q. 55. Distinguish between a "Mistake of fact" and a "Mistake of 
law". How far is it true to say that Courts grant relief on the ground of 
mistake of fact but not mistake of law? $ X 

Q. 56. What do you understand by Fraud? Discuss in this 
connection actual and constructive fraud. 

SET OFF 

Q. 57. Write a short note on Set-off. 

■ FORFEITURE 

Q. 58. What do you understand by Forfeiture? What is the^ 
ground of relief against Forfeiture? £3 


PART 4 • 

LEADING CASES 

Q. 59. Discuss the principle of law enunciated in the case of 
Ram Koomar Koondoo and others v. John and Maria McQueen, g 6 

Q. 60. Discuss the principle of law enunciated in the case of 
Noakesand Co. Limited v. Rice. 

Q. 61. What issues were involved in the leading case of "Paul v. 
Robson 0 ? Outline the facts of the case. o 7 

Q. 62. What principle of 
Mama v. Flora Sassion’s case. 

Q. 63. What was the legal question involved in the case of in 
Gokal Dass Gopal Dass v. Ram Baksh Seochand and what was the 
Court’s decision thereon ? ? 3 


law has been laid down in Ardeshir H. 

U 


e * 
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PRINCIPLES OF 
EQUITY 

PART 1 

NATURE & SCOPE OF EQUITY 

DEFINITION 

Q. 1. Define Equity. 

Ans. Equity : The term equity is used in various ways and 
connotes different senses. In its popular parlance it signifies natural 
justice, equality and fairness and implies that a man shall do unto 
others as he would be done by. In this sense, however, it has no 
juridical significance for unkindness and ingratitude or other moral 
wrongs clearly fall outside the scope of equity. 

Legal Sense : In the legal sense equity does not cover so wide 
a jurisdiction as that which would follow from enforcing strictly the 
principles of natural justice. The law does not provide relief for all 
inconveniences. There are many matters of natural justice for which 
no provisions have been made because of the difficulty of framing a 
comprehensive general enactment that could embrace all of them. 
Snell points out that in the technical sense the field of equity is further 
narrowed by the fact that it does not include nearly the whole of that 
portion of natural justice which is capable of being enforced by legal 
sanctions and administered by legal Tribunals. The greater part of that 
portion is embodied in the rules of the Common Law and the Statute 
Law. He observes that, in its technical sense, equity may be defined 
as portion of natural justice which, although of a nature suitable for 
judicial enforcement, was for historical reasons not enforced by the 
Common Law Courts, an omission which was supplied by the Court 
of Chancery. In short, the whole distinction between equity and law is 
not so much a matter of substance or principle as of form and history. 

Technical Meaning : As has been aptly put by Freeman Oliver 
Haynes, the equity referred to in Sacred Writ as "equity and every 
good path" is not equity in the legal technical sense of the word. That 
is not to be hoped for, nor can it be enforced in our present imperfect 
state. The man who, from vindictive motives, cuts off his son with a 
shilling, and leaves his property to strangers, abuses most grossly the 
rights conferred on him by the policy of our law, but does nothing that 
renders him accountable in equity. Equity, technically speaking, is 
that portion of equity in the larger sense of natural justice, which 
though of such a nature as to admit properly of its being judicially 
enforced, was omitted to be enforced by Common Law Courts-*an 
omission which was supplied by the Court of Chancery. The 
distinction between equity in the technical sense and law is truly a 
matter of history and not of substance. 

11 
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Questions & Answers 


Maitland defines equity as that body of rules administered by 
the English Courts of Justice which, were it not for the operation of 
the Judicature Acts, would be administered only by those Courts 
which would be known as Courts of Equity. 

Maine defines equity as a fresh body of rules by the side of the 
original law, founded on distinct principles, and claiming to supersede 
iiie law in virtue of superior sanctity inherent in those principles. 

Q. 2. Trace the development of Equity Jurisprudence in the 
country. 

Ans. Equity Jurisprudence in country : In the country the 
idea of equity jurisprudence can at least be traced to the Hindu period 
where commentaries of jurists expounded the law by making old laws 
obsolete with a view to meeting the requirements of the society, 
Hindu law has never been static and has consequently introduced 
equitable principles to meet the exigencies of the times. The Islamic 
Law also partly owes its origin to principles of equity. Abu Hanifa, the 
founder of the Hanafi sect of Sunnis, expounded the principle that the 
rule of law based on analogy could be set aside at the option of the 
judge on a liberal construction on juristic preference to meet the 
exigencies of a particular case. These principles embodied in the 
Islamic Law are known ^s Istihsan or juristic equity. 

The Zilla Courts established by the East India Company were 
nresided over by its European servants and they frequently resorted 
to English Law of equity in cases of difficulty. The Sadar Adalat 
Courts presided over by English lawyers, which were the final Courts 
of aoDeal in the days of the Company also took recourse to English 
i aw in case of any ambiguity. In the Presidency towns the Crown 
estaWished the Courts of the Recorders by the Royal Charter. The 
Chief Judae of the Court or the Recorder was usually a barrister and 
frpouentlv followed rules of justice and equity. The Courts of 
Recorders were superseded by the Supreme Courts of judicature, but 
the iudqes constituting the Supreme Courts were also barristers, and 
SO were the practitioners. They frequently applied the equitable 
nrtnctoles of the English Court of Chancery. Finally, the Pnvy Council 
as a Court of Appeal also introduced rules of equity. 

The leoislature has not remained dormant and various statutes 
embody the principles of equity. The Courts have also been en,omed 
to act according to justice, equity and good conscience. 

Hioh Courts in the country have all the powers of an English 
Court of Equity of enforcing their decrees in personam. The proviso to 
Section 16of the Code of Civil Procedure affords an application of the 
mi m "Equity acts in personam " It lays down that where a suit to 
obtain relief in respect of immovable property can be entirely obtained 
through the personal obedience of the defendant the suit may be 
instituted either within the local limits of the Court where the property 
is situate or the Court within whose jurisdiction the defendant actually 
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and voluntarily resides, or carries on business, or personally works for 
gain. 

Statutory recognition of the principles of equity is found in the 
Specific Relief Act, Transfer of Property Act, Succession Act, 
Guardians and Wards Act and the Contract Act. 


The Specific Relief Act by its provisions with regard to 
injunction, receiver, specific performance of the contract, etc., 
recognises the principles of equity in a large measure. 


Section 48 of the Transfer of Property Act provides that where a 
person purports to create by transfer at different times rights in or 
over the same immovable property, and such rights cannot all exist 
together, each later created right shall be subject to the rights 
previously created. Section 51 of the same Act entitles a transferee of 
immovable property making improvements on the property, believing 
in good faith that he is entitled thereto, to compensation if he is 
subsequently evicted therefrom by any person having a better title. 
These provisions also form part of the principles of equity, which have 
been incorporated in the Act. In the same way the English equitable 
doctrine of part performance has also been enshrined in Section 53-A 
of the Transfer of Property Act. 


Similarly Sections 64 and 65 of the Contract Act also lay down 
that the party who receives any benefit under a void or voidable 
contract has to restore such benefit or make compensation to the 
party from whom he has received it. 


All the rules of English equity are, however, not applicable in 
Pakistan. Thus expression “equity and good conscience" has been 
interpreted to mean rules of English law in so far as they are 
applicable to Pakistani society and circumstances. 

Absence of distinction between legal and equitable title : 

There is no recognition of any distinction in Pakistan between legal 
and equitable title or between legal and equitable rights since the 
passing of the Transfer of Property Act. The right of redemption of a 
mortgagor, unlike that in English law, is a legal right in Pakistan 
conferred by statute and has been embodied in the Transfer of 
Property Act The Pakistani mortgagor has a legal interest before and 
after the expiry of the date of payment and so does a transferee from 
him get a legal interest either on sale or mortgage. 


Pakistan law does not recognise legal and equitable ownership 
in the case of trust. There is no such thing as equitable ownership of a 
beneficiary in Pakistan. He has, of course, the right to call upon the 
trustee to convey the property to him on the fulfilment ot tne 
necessary conditions. 


Similarly the English doctrine of 
purchase is made by a father ih the name 


advancement that, if a 
of a child, a presumption 
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14 Questions & Answers 

arises that it was intended as an advancement, for the benefit of 
the child also does not apply to benami transactions in Pakistan. 

Q. 3. Discuss Maitland’s view that Equity came not to 
destroy but to fulfil Common Law. 

Ans. Assistance to Common Law : The equitable jurisdiction 
in England grew up because of the deficiencies of the common law 
and the inadequacy of the remedies. The common law was deficient 
in the following three respects: (1) Remedy was not available in all 
cases for many wrongs remained unredressed for want of proper 
writs; (2) The relief granted by the Common Law Courts was not 
always adequate. There was no relief by way of specific performance 
of the contract or injunction, accounting, appointment of receiver, 
etc.; and (3) The procedure in the Common Law Courts was defective 
and unsatisfactory. The inevitable result was that persons who could 
not get relief in Common Law Courts presented their petitions to the 
King-in-Council and later to the Chancellor. The Court of Chancery 
never claimed to override the Courts of Common Law. It presupposed 
the existence of Common Law courts and acquired and exercised 
power only to redress the wrongs that were left unremedied by the 
Common Law Court. It will, therefore, be noticed that the relation 
between common law and equity was not one of conflict. Maitland 
points out that every jot and every title of the law was to be obeyed, 
'but when all this has been done something might yet be needful, 
something that equity would require. Where a role of common law 
was direct and governed the case with all its circumstances, a court 
of equity was as much bound by it as a Court of Common Law. It was 
only when there was some lacuna in the common law that the Court 
of Equity stepped in and provided relief. 

The Court of Chancery provided relief in three ways, viz., by its 
exclusive, concurrent and auxiliary jurisdiction. In its exclusive 
jurisdiction it provided relief where the common law was silent. It 
enabled the beneficiaries to enforce their rights in trust against the 
trustees. In its concurrent jurisdiction it gave relief in cases in which 
the Common Law Courts recognised the right but did not grant 
adequate remedy,- eg., by providing relief of injunction or enforcing 
specific performance. In its auxiliary jurisdiction the Chancery Court 
aided a party to a common law action in matters of procedure, e.g., 
by ordering discovery of documents, examination of witnesses, etc. 

Seeming Conflict : In the case of a trust the common law said 
that the trustee was the owner of the land, while equity said that the 
cestui que trust or the beneficiary was the owner. The conflict 
between equity and common law was, however, only seeming and 
superficial. If the above two statements are critically analysed*the 
seeming conflict will be apparent for equity did not say that the cestui 
que trust was the owner of the land, but it merely said that although 
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the trustee was the owner of the land he was bound to hold it for the 
benefit of the cestui que trust. 

In the same way equitable remedies like specific performance, 
injunction or appointment of receiver did not destroy the common law 
remedy but only assisted the common law by providing additional or 
alternative remedies. Again, specific performance was only a 
discretional^ remedy and could not be specifically enforced if 
compensation in money was an adequate relief. In such cases the 
only remedy open to a suitor was an action for damages; equity 
would advance his case no further. 

Equity, a moral virtue : It was observed by Lord Ellesmere that 
law and equity have both the same end, which is to do the right, and 
in some matters, especially in regard to titles to equitable estates, 
equity followed the law implicitly. Where it differed from the law, this 
was merely to moderate its rigour, to supply its omissions, to assist 
the legal remedy or to relieve against the evasion of the law, or the 
abuse of the legal rights. To the same effect are the observations of 
Lord Talbot in Dudley v. Dudley. 1705, 45 E.R. 118: "Equity is no part 
of the law, but a moral virtue which qualifies, moderates and reforms 
the vigour, hardness and edge of the law, and is universal truth, it 
does also assist the law where it is defective and weak and defends 
the law from crafty evasions, delusions and new subtleties invented 
and contrived to evade and delude the common law, whereby such 
as have undoubted rights are made remediless; and this is the office 
of equity, to support and protect the common law from shifts and 
crafty contrivances against the justice of the law. Equity, therefore, 
does not destroy the law, nor creates it but assists it." 

Q. 4. "Equity without common law would have been a 
castle in the air, an impossibility. "Maitland. Discuss. 

Ans. Supplement to Common Law : Equitable jurisdiction in 
England grew up because of the deficiencies of the common law and 
the inadequacy of remedies. Equity never claimed to override the 
common law, nor it acted as a rival to that law. It only supplemented 
the common law where the remedy was not available, where the relief 
granted by the Common Law Courts was not adequate and where the 
procedure in Common Law Courts was defective. This the Court of 
Equity did by the exercise of its exclusive, concurrent and auxiliary 
jurisdiction. Equity, therefore, did not pretend to usurp the whole field 
of law but was only a gloss on some parts of the common law. It did 
not touch even the fringe of the law of crimes and kept very clear of 
large portions of the province of tort. It acquired jurisdiction in cases 
of trusts and breach of confidence. It also granted equitable remedies 
of specific performance of a contract, injunction and appointment of 
receiver. But here again it only aided the Common Law Courts. The 
common law recognised the trustee as the owner of the property. 
Equity went a step further and said that the trustee was the owner of 
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the land but held it for the benefit of the cestui que trust This could 
not be done unless the common law existed and declared the trustee 
as the owner. It was no use for equity to say that A was a trustee of 
Blackacre for B, unless there be some Court that c° u| d s ay that A was 
the owner of Blackacre. Equity without common aw therefore would 
have been a castle in the air, an impossibility, for it was nola setf- 
sufficient system but was only a collection of append c ® s q 
law, of course, might have existed without equity, but 
have been very stringent and harsh. 

Maitland, therefore, points out that we ought not to think of 
common law and equity as of two rival systems. Ed u 'Y OY k tpnr p nf 
sufficient system, at every point it presupposed CP if-ciiffiripnt 
common law. Common law, on the other hand, was ' , 

system, though without equity in some respects it would have been 

barbarous, unjust and absurd. 

Q. 5. "Equity is a collection of appendices." Maitland. 
Discuss. 

Ans. Equity a Collection of Appendices : Maitland observes 
that we ought not to think of common law and equity as two rival 
systems. Equity was not a self-sufficient system. It P r ® su PP°^ 1 
existence of common law. Common law was a self-sufficient system^ 
He cites an illustration that if the legislature had passed a shod Act 
savinq "Equity is hereby abolished," we might still have got on fairly 
well though in some respects our law would have been barbarous, 
unjust and absurd; but still the great elementary rights the right to 
immunity from violence, the right to one’s good name, he rights of 
ownership and of possession would have been decently P^cted 
and contract would have been enforced. On the other hand had the 
legislature said "Common Law is hereby abolished," this decree if 
obeved would have meant anarchy. At every point equity 
presupposed the existence of common law. Equity, therefore, could 
not be treated as a single, consistent system, an articulate body of 
law. It is a collection of appendices between which there is no very 
close connection. 

q. 6. Discuss the three-fold jurisdiction of Equity as 
expounded by Story. 

Ans. Three-fold jurisdiction of Equity : The scheme adopted 
by the great American Judge, Story, and which found general 
acceptation was that equity could be classified into three kinds of 
jurisdiction, viz., exclusive, concurrent and auxiliary. 

Exclusive : The Common Law Courts in some cases provided 
no relief, which .were covered by the exclusive jurisdiction of the 
Chancery Court. The right enforced and the remedy granted in such 
cases were purely equitable. Such cases included trust. 

Concurrent : This jurisdiction of the Equity Court was 
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.SommonUwCourtsKc^erecoaS,°h Uw The 

complete and adequate remedy such™^L l 0 h ® "9 ht $ ut granted no 

injunction. It was the function of the Chancery P Court foprS them d 

Chancei^lentassistance^o'^rso^'in'proceeding^whlch they were 

taking or about to take ,n Courts of Law, e g., by ordering disco« 
documents, examination of witnesses, interrogatories, et 9 c alscovery °' 

i ■ ^ xami '7 e critically (i) Blackstone’s view of Equity 

i^risdiction" 06 ’ 3 2 0ry>S c,assi,ication of ^uity and its 


or 

Discuss the different jurisdiction exercised by the Courts of 
Equity. 

Ans. (1) Blackstone’s view of Equity Jurisprudence * 

Blackstone in his Commentaries on the Laws of England states that 
the so-called equity of the Court of Chancery was in reality law and 
the so called law of the three old Courts was in a sense equity-in 
. other words Blackstone’s view is that Equity and Common Law are 
not two opposing systems and that there is little to distinguish them 
except their historical origin and modes of procedure. 

He shows this by examining the current views which draw a 
line between them, setting one in opposition to the other: 

It is said that it is the business of a Court of Equity to abate the 
rigour of Common Law. But equity never claimed a general power. 
This being evident from the fact that it did not interfere with many 
Common Law rules which involved great hardship, e.g., (a) when the 
debtor devised away his real estate, the bond creditors should not 
follow the estate in the hands of the devisee, (b) the heir was not liable 
for the simple contract debts of the deceased, and (c) the father could 
not immediately succeed to the real estate of the son. 

Secondly, it is said that a Court of Equity determines according 
to the spirit of the rule and not according to the strictness of the latter. 
But, in fact, both equity and law equally profess to interpret statutes 
according to the true intent of the legislature. 

Thirdly, it is said that fraud, accident and trust are the proper 
and peculiar object of a Court of Equity. But frauds and accidents are 
equally cognizable by Courts of Law and though trusts are not 
recognised by Courts of law, still they take notice of bailments, which 
are in the nature of trusts. 

Lastly, it is said that a Court of Equity is not bound by 
precedents. But this holds good no more. 

Blackstone thus sums up the position: Both law and equity are 
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now equally artificial systems, founded on the same principles oi 
justice and the mode of their proceedings; the one being originally 
derived from the feudal customs, the other from the Rom£*i 
formularies Introduced by the clerical chancellors. 

Maitland supports Blackstone's view by saying that though 
Blackstone overrules the importance of Roman influence, we cannot 
In general terms distinguish the two systems except by a historical 
explanation. We ought not to think of Common law and Equity as two 
rival systems, Equity Is not a single, self-sufficient system live 
Common law which It supplements. It Is a collection of appendices 
between which there Is no close relation. 

(2) Story’s classification of Equity Jurisdiction : It has been 
customary to classify the jurisdiction of Equity in relation to that of 
law, after the scheme set up by Story, viz., that Equity jurisdiction is 
(1) exclusive, (2) concurrent, and (3) auxiliary. 

(1) The exclusive jurisdiction comprised matters where there 
was no relief at Common Law, and equitable rights were enforced by 
equitable remedies, e.g., trusts. The Court of Chancery had a 
cognizance of such matters exclusive of the Courts of Law. In matters 
within the exclusive jurisdiction, the nature and extent of the rights 
given depended exclusively on equitable principle and they could be 
enforced only by equitable remedies. 

(2) The concurrent jurisdiction comprised cases in which the 
common law remedy was inadequate. It was based on the various 
circumstances, e g., the legal remedy was not available or the 
equitable remedy was more efficient, or the procedure in equity 
afforded advantages which were not attainable at law. Here, legal 
rights were enforced by equitable remedy, e g., specific performance 
of contracts. In these cases, the suitor had a choice between the 
remedies granted by the two Courts. But the equitable remedies were 
granted only on proof of violation of legal rights. The existence of the 
right and whether it has been infringed were ascertained upon legal 
principles, and then equitable principles were applied to ascertain on 
what condition an equitable remedy would be granted within that 
sphere. Before an equitable remedy could be given, It had to be 
shown that«the right had been or was about to be violated In such a 
way as would compel a Court of Law to grant the legal remedy, if the 
complainant had applied for it. 

(3) The auxiliary jurisdiction stepped in where common law 
litigants required the aid of Equity in the assertion of their legal rights. 
No cases were tried here. Equity intervened merely to supply the 
defects of the legal process so as to enable the Court of Law to give 
effectively the legal remedies. Thus a plaintiff in an action at law went 
to the Chancery in order tha! he might obtain discovery of the 
documents on which his opponent will rely. 

• 

To-fcum up: "where the right to be enforced and the remedy 
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sought were both equitable, the matter was within the exclusive 
jurisdiction; where the right to be enforced was legal but the remed^ 
sought was equitable it was within the concurrent jurist ion S 
both the remedy to be enforced and the remedy sought were |S 
and the equity only intervened to help the plaintiff to get the eoa 
remedy, it was within the auxiliary jurisdiction. P (Sfraha°) ^ 

resows Mai,land such a classification is inaccurate in two 
Ifnnit Ct ^ , J ’ P resu PP°ses a logical scheme: but Equity is not a 

Enuitv k 2 n rni ! d f SyS, ^ m that may be sub i ec ted to clarification, 
quity is a collection of appendices between which there is no very 

lose connection; and (ii) secondly, such classification is no longer 

, U l e,U l l * preSU P p ° Ses that , there is one set of Courts administering 
. •,.\ n0 ! he : administering equity. But the Judicature Acts have 

abolished the independent nature of such Courts; and since then 
every division of the High Court is capable of administering whatever 
rules are applicable to the cases before it, whether they are rules of 
common law or rules of equity. Thus the auxiliary jurisdiction exists no 
more, all such aid can be obtained in the King’s Bench Division itself. 
Again though the business assigned to the present Chancery Division 
is practically the same as was formerly done by the Court of Chancery 
in its exclusive jurisdiction, it has been expressly provided by the 
Judicature Acts that each division shall have jurisdiction of the other 
divisions in addition to its own. 

Q. 8. Detail the important changes introduced by the 
Judicature Acts of 1873 and 1875. 


Ans. Changes introduced by Judicature Acts : Following 
changes are introduced by Judicature Acts 

(1) The Judicature Acts abolished the old Courts, viz., the 
Chancery, Queen’s Bench, Common Pleas, Exchequer 
and also the Courts of Probate, Divorce and Admiralty. In 
their place there came into existence a High Court of 
Justice with a Court of Appeal above it. The High Court of 
Justice was divided into five divisions, viz., Chancery, 
Queen’s Benoh, Common Pleas, Exchequer and the fifth 
being Probate, Divorce and Admiralty. Certain business 
was assigned to each division; but this division was 
merely for administrative convenience and the distribution 
of business might at any time be changed without any Act 
of Parliament by rules made by the judges and even the 
divisions could be abolished by an Order-in-Council. 
Every judge to whatever division he belonged applied 
both the rules of common law and the rules of equity. 

( 2 ) The Judicature Acts also brought about a great change in 
procedure introducing a Code of Civil Procedure, which 
" \ combines the best features of the two old systems, viz., 
the common law and equity. 
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(3) The Judicature Acts gave immunity from the bar of 
limitation to a claim of a cestui que trust against the 
trustee in respect of any property held on trust. 

(4) Sub-section (8) (a) Section 25 of the Act of 1873 enabled a 
mandamus or injunction to be granted or a receiver to be 
appointed by a interlocutory order by any division of the 
High Court. 


(5) The most important provision was the residuary clause as 
contained in Section 25 (11) (of) of the Act of 1873, which 
provided that generally in all matters not herein before 
particularly mentioned, in which there is any conf ic o 
variance between the rules of equity and the rules o 
common law with reference to the same matter, the rule ot 

enuitv shall prevail. 


Q 9 What do you understand by the phrase "Common 
Law” and how do you distinguish it from equity? Also distinguish 
common law from statute law, special law and civil law. 


Ans Common Law : The term "common law" signifies a law 
common to the whole country. It is that part of the. la*fd^England 
formulated, developed and administered by the old Common Law 
Courts, which was based on the custom of the country and originally 
unwritten The common law developed after the Norman conques 
because of a strong Central Government and the extensive use of 

prerogative of the King. 

Distinction between Common Law and Equity : Following is 
the distinction between Common Law and Equity 


(1) The parties in a Court of Law were called plaintiff and 
defendant, while the parties in a Court of Equity were called suitor or 

petitioner. 

(2) In a Court of Law the plaintiff was entitled to only those 
reliefs which had been recognised by the law. But in a Court of Equity, 
the relief to the suitor depended upon the Court’s grace. This means 
that the Court would provide only that relief which the law did not 
provide but the king could by the exercise of his prerogative provide 

the relief. 

(3) While granting relief to the petitioner, a Court of Law did not 
take into consideration his conduct in the matter but the Court of 
Equity look into consideration suitor’s conduct. 

(4) The origin to common law is in the feudal customs while 
equity’s origin is to Roman and Canon law. 

(5) The legal title to the property was altered by the judgments 
of the Common Law Courts. In equity, the property is transferred no 
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by the order of decree of the Court but by the conveyances made by 
the parties. 

(6) The Common Law Courts had both civil and criminal 
jurisdiction while the Equity Courts had only civil jurisdiction. 

To sum up, Common Law differs from equity in the sense that 
the latter comprised the body of rules administered by the Court of 
Chancery. Equity consisted of that portion of natural justice which, 
although of a nature suitable for judicial enforcement, was for 
historical reasons not enforced by the Common Law Courts. 

The defects and rigidity of the old common law gave rise to 
equity. The difference between common law and equity had very well 
been summarised by Underhill in these words: 

"Equity was originally the revolt of common sense against the 
pedantry of law, and trammels of the feudal system, it became a 
highly artificial and refined body of legal principles and it is at the 
present-day an amendment and modification of common law." 

Statute law consists of the law down in Acts of Parliament, 
while common law, as stated above, was based on the common 
custom of the country and was originally unwritten. 

Common law also differs from special law, which is the law 
administered in Special Courts, such as ecclesiastical law. 

Common law also differs from civil law, which was the Law of 

Rome. 

Does the distinction exist in Pakistan : In Pakistan the 
distinction between equity and law does not exist. The equitable 
jurisdiction is vested in the general Courts. Dr. Banerjee observed that 
"the administration of justice in the country does not suffer by reason 
of any unnatural divorce between law and equity." 

High Courts in the country have all the powers of a Court of 
Equity in England of enforcing their decrees in personam. The proviso 
to S. 16 of the Code of Civil Procedure affords an application of the 
maxim "Equity acts in personam ." 

Statutory recognition of the principles of equity is found in the 
Specific Relief Act, the Trusts Acts, Transfer of Property Act, 
Succession Act, etc. 

There is no recognition of any distinction in Pakistan between 
legal and equitable title or between legal and equitable rights since 
the passing of the Transfer of Property Act. 


* 
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MAXIMS OF EQUITY 

Q. 10. What are the Maxima of Equity? 

Ana. Maxima of Equity : Equity is not a single, consistent 
system or an articulate body of law. The relief, however, that the Covr 
of Chancery granted was not based on any arbitrary nie but 
based on certain general principles which governed its jurisdiction 
Many of these general principles are embodied in to twelve ma/ "'. 
Although these maxims do not go to the root of equity, inasmuch e; 
some of them are of comparatively recent origin, yet, as Hansbur, 
points out, they are the fruits of observation of de/eloped equitable 
doctrine and the ideas embodied in them are far older than the*' 
articulate expression. 

Q. 11. Explain the maxim "Equity will not suffer a wrong to 
be without a remedy.” 

An*. Equity will not suffer a wrong to be without a remedy : 

This maxim is the crux of the whole jurisdiction of equity It provides 
that every right will be enforced and wrong redressed by equity if no* 
by common law. The idea underlying this maxim is that no wrong 
should be allowed to remain unredressed if it is capable of be.rc 
remedied by courts of justice. Ubi jus ibi remedium, i.e., where there 
is a right there is a remedy. Rights and remedies co-exist. One canno 
exist without the other. Thus it was held by Chief Justice Hall in the 
case o \ Ashby m. White 1 Sm. LC., 11th Ed., 240, that when the lav. 
clothed a man with a right, he must have a means to vindicate and 
maintain it, and remedy if he is injured in the exercise and enjoyment 
of it; and indeed it is a vain thing to imagine a right without remedy, 
for want of right and want of remedy are reciprocal. 

Common Law Courts failed to remedy wrongs either because 
the remedy was not available or the relief granted by them was 
inadequate or the procedure was defective. This led to the 
establishment Of the Court of Chancery for the redress of wrongs that 
remained unredressed by the Common Law Courts. But there was a 
limitation to this maxim in that it did not provide remedy for all 
wrongs. It applied only to rights or wrongs which although capable of 
being judicially enforced were left unredressed at common law owing 
to some technical defect. The maxim clearly left out of its purview 
moral rights and wrongs, for equity did not give any relief where there 
was no invasion of any legal or equitable right. 

It was acting upon this maxim that the Court of Chancery 
exercised its exclusive and auxiliary jurisdiction. Linder its exclusive 
jurisdiction the Chancery Court gave relief and enforced trusts and 
uses because the Common Law Courts did not recognise the 
equitable right or interest. Thus where the land was given by A to B for 
the use of or on trust for C and if B kept the benefit of the land to 
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tiimself, the common law provided no remedy to C. But equity gave 
vredress to C holding that such an abuse of confidence was a distinct 
wrong capable of remedy. Under its concurrent jurisdiction the Court 
of Chancery contributed something to the legal doctrine for although 
the Common Law Courts recognised the right but did not give 
adequate remedy. It gave relief by ordering specific performance of 
the contract. Again, if a successful plaintiff could not have legal 
execution against the property of the judgment-debtor because of his 
equitable interest only, i.e., mere equity of redemption, the Court of 
Chancery granted equitable relief by the appointment of a receiver 
and, if necessary, by issuing an injunction restraining the debtor from 
dealing with the property. Finally, under the auxiliary jurisdiction the 
Equity Court lent its aid in matters of procedure, e.g., ordering 
production of evidence which might be required in an action at law 
and thus helped the suitors in the enforcement of their legal rights. 

The maxim ubi jus remedium finds place in many Pakistani 
enactments also. The Specific Relief Act is replete with equitable 
remedies, such as specific performance of contracts, rectification of 
instruments, rescission of contracts, cancellation of instrument, 

declaratory decrees, injunctions, etc. The Trusts Act deals with trusts. 

% 

Limitations : This maxim is subject to the following 
qualifications:-- 

(1) It did not provide remedy for all wrongs. The maxim 
clearly left out of its purview moral rights or wrongs 
incapable of enforcement for equity did not give any relief 
where there was no invasion of any legal or equitable 
right. 

(2) It did not apply where the party had destroyed, lost or 
waived his right to an equitable remedy by his own act or 
laches. 

(3) It did not apply where the right and the remedy fell within 
the exclusive domain of law. 

Q. 12. Explain the maxim "Equity follows the law." 

“ • Ans. Equity follows the law : Story in elucidation of the above 
maxim observes that where a rule, either of the common or the 
statute law, is direct, and governs the case with all its circumstances, 
on the particular point, a Court of Equity is as much bound by it as a 
Court of Law, and can as little justify a departure from it. The Court of 
Chancery also never claimed to override the express provisions of the 
common law. We have seen earlier that the relation between common 
law and equity was not that of conflict. Equity had not come to 
destroy the law, but to fulfil it. Every jot and every title, observes 
Maitland, of the law was to be obeyed, but when all this had been 
done something might yet be needful, something that equity would 
require. In such cases equity relieved against the abuses of the 
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common law, but never, did it contradict or override the express 
provisions of the law. 

The maxim may be considered in relation to legal estates, 
rights and interests and in relation to equitable estates and rights. 

As regards legal estates, rights and interests, the Court of 
Equity had no option to depart from the legal principles where the 
common law or the statute law was clear on the point. Thus where a 
person died intestate, according to the old rule of primogeniture, tne 
eldest son was entitled to the whole real estate to the exclusion o 
younger sons and daughters. Equity in this case followed t e aw 
implicitly and did not grant relief to the other children althoug i 
meant hardship to them. Equity in such a case interfered only when 
the party seeking relief had been guilty of fraud. Thus if the eldest son 
had induced the father not to make a will by agreeing to divide the 
real estate with his brothers and sisters, equity would interfere and 
compel the eldest son to carry out his promise for it would be against 
conscience to allow him to keep the benefit of a legal estate which he 
obtained by making out a promise. 

As regards equitable estates and interests, equity, though not 
bound by the rules of law, acted on an analogy with legal rules, where 
such analogy existed. Lord Hardwicke observed that it is the maxim 
of the Court of Chancery that trust estates, which are the creatures of 
eauitv shall be governed by the same rules as legal estate, in order to 
preserve the uniform rule of property. Equitable estates are thus 
guided by the same rules of descent as legal estates. Little was 
however, left, in regard to this maxim since the passing of the Law of 
Property Act, 1925, which cut down the list of legal estates to the fee 
simple absolute in possession, giving over to equity all particular 
estates and all future estates of freehold. Similarly rules regarding the 
construction of covenants are the same in equity as at law. In matters 
of limitation also equity follows the law, and a period of limitation 
prescribed for a suit, appeal or application by a statute could not be 
abridged or enlarged by the rules of equity. The only exception which 
has been engrafted to the above rule is found in the statute itself. For 
example Section 18 of the Limitation Act provides that the right of a 
party defrauded cannot be affected by the lapse of time so long as he 
remains without any fault of his own in ignorance of the fraud 
committed on him. 

It is apparent from the above that equity follows the law only 
where a rule of the common or statute law is clear and applicable to 
the case. But this maxim is subject to the previous maxim that equity 
will not suffer a wrong to be without a remedy and every right will be 
enforced and wrong redressed by equity if not by common law if it is 
capable of being remedied by Courts of Justice. 

Exceptions : The maxim did not apply in two classes of casesi- 
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(1) Where the rules of law were not directly applicable nor 
were binding by way of analogy, equity, followed its own code of 
principles. 

(2) When the Equity Court follows the rules of law right, it would • 
follow them; but then it would likewise go beyond them. 

Q. 13. Explain the following two maxims : 

(1) Where there is Equal Equity the law shall prevail; and 

(2) Where equities are equal, the first in time shall prevail. 

Ans. Where there is equal equity the law shall prevail; and 
where the equities are equal the first in time shall prevail : Since 
these two maxims raise the same question of priority it will be 
convenient to discuss both of them together. 


The first maxim lays down that as between holders of equal 
equities the one who can get in legal estate will gain priority while the 
purport of the second maxim is that as between equitable mortgagees 
the first in time prevails. Suppose a person mortgages his property 
successively to A, B, C, D and E. In such a case the legal estate in the 
property resides in A and the equitable estate in that property resides 
in B, C, D and E. Now if D wants to realise the mortgage he must 
redeem A, B, and C and forclose E and the mortgagor. As a broad • 
proposition it may be said that a person in possession of the legal 
estate has priority over a person having only equitable estate on the 
basis of the earlier maxim discussed, viz., "equity follows the law." And 
if none has the legal estate then as between persons holding 
equitable interest the first in time ranks priority. 


The principles of the above two maxims are enshrined in 
Section 48 of the Transfer of Property Act, which lays down that 
where a person purports to create by transfer at different times rights 
in or over the same immovable property, and such rights cannot all 
exist or be exercised to their full extent together, each later created 
right shall, in the absence of a special contract or reservation binding 
the earlier transferees, be subject to the rights previously created. The 
general rule is that mortgages rank in order of priority. But this is 
subject to Section 78 of the same Act, which lays down that this 
priority may be lost if through the fraud, misrepresentation or gross 
neglect of a prior mortgagee, another person has been induced to 
advance money on the security of the mortgaged prope y 
such a case the prior mortgagee shall be postponed to the 

subsequent mortgagee. 

An interesting question of priority arose in Cave v _ c ^ e ’ 1880 ’ 
15 Ch. D. 639, where A, trustee of certain property for B, mortgaged 
it first to C, and then to D. C, being the bona fide purser^ or value 
of the legal estate, ranked first, but as between B, the beneficiary and 
D, the former was preferred not because a cestui que trust was, as 
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such, necessarily to be preferred to an equitable mortgagee, but 
simply because his equity was prior in point of time of two equities 
which were in other respects equal. 

The above two maxims may now be discussed from four 
possible combinations of circumstances in which the question of 
priority might crop up. 

I. Two legal rights : It is an established rule of law that as 
between the two legal rights, the first in time prevails. 

II. Prior equitable and subsequent legal estate : An equitable 

right will be impotant against a purchaser of the legal estate, who has 
acquired the property for valuable consideration, without notice of a 
prior equitable right. A, the owner of an estate, contracts with B to sell 
it to him. While the contract is in force, A sells the property to C and 
conveys the same to him, i.e., transfers the legal estate to C, who 
purchases it for valuable consideration without notice of B’s equitable 
interest, i.e., without notice of any contract existing between A and B 
in regard to the same property. C is entitled fo priority over B. Such a 
purchaser takes a perfect title with the advantages that a perfect title 
implies. He can pass on the title free from the equity to a purchaser 
even with notice. s 

In this connection the following points need special attention : 

1. Volunteer : The purchaser must have given value for 
acquiring the property, although it need not be shown that there was 
adequate consideration. A volunteer always acquires the property 
subject to any equitable rights attaching to the property, whether he 
had notice of them or not. 

2. Legal Estate : In order to acquire perfect title it is necessary 
that the subsequent purchaser must have obtained a legal estate. 

3. Notice : Notice means knowledge of fact which would make 
any rational man act with reference to the knowledge so acquired. A 
person is said to have notice of a fact when he actually knows that 
fact, or when, but for wilful abstention from an inquiry or search which 
he ought to have made, or gross negligence, he would have known it. 

Notice may be actual or constructive. 

- Actual Notice : Actual notice is notice whereby a person 
actually knows that fact. Actual notice must be definite, given in the 
same transaction or in the course of the negotiations and given to the 
person in the character in which such notice must affect him and not 
in any other character. 

Constructive notice : Constructive notice is that knowledge 
which the Court imputes to a person from the circumstances of the 
case, upon a presumption so strong that the knowledge must exist 
though it may not have been formally communicated. The knowledge 
of the fact is presumed or imputed by law : 


Scanned by CamScanner 



Principles 'of Equity v 27 

# 

(1) where there is wilful abstention from inquiry or search . 
which ought to have been made; as where a purchaser 
designedly abstains from inquiries in order toevoid notice; 

(2) where there is gross negligence of a degree that.a Court 
may treat as evidence of fraud, as failure to call for the 
documents of the property; 

(3) where there is registration of an instrument relating to 
immovable property which is required by law to be 
registered; 

(4) where there is actual possession of a person other than 
the seller. Any person acquiring an immovable property 
shall be deemed to have notice of the title, if any, of a 
person who is for the time being in actual possession 
thereof; 


(5) where there is notice to agent,-- 

(a) who acquires the notice during the course of the 
agency; 


(b) the knowledge must have come to him as an agent; 

(c) the fact must be material to the business for which 
the agent is employed, and 

(d) the fact must not have been fraudulently withheld 
from the principal. 

Doctrine of notice, which has acquired statutory recognition in 
Pakistan under Section 3 of the Transfer of Property Act, lays down 
that a person who purchases an estate although for valuable 
consideration, after notice of prior equitable right, takes subject to 
that right. 


The doctrine of notice, therefore, binds a purchaser not only by 
equities which he discovered on investigation but also by thaj>e 
equities which he would have discovered on exercising reasonable 
diliqence. He is, therefore, affected not only by actual notice but also 
by constructive notice. And if the purchase was effected through an 
agent, notice to the agent is notice to the purchaser Here also the 
purchaser was bound not only by the equities which the agent 
actually discovered but also by those which he ought to have 
discovered if he had used normal prudence and diligence. This type 
of notice is technically called imputed notice. 


To sum up, three conditions must be fulfilled to afford 
protection against a prior equitable interest 

(1) the purchaser must have obtained the legal estate, 

(2) he should have given value of the property and should not^ 
be merely a volunteer, and 
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(3) he must have had no notice of the existence of equitable 
interest at the time of giving his consideration for the 
conveyance. 

Exception : The doctrine of notice has no application to the 
case of a subsequent transferee from a bona fide purchaser for value 
without notice. 

III. Prior legal and subsequent equitable estate : Where a 

legal mortgage is followed by an equitable mortgage, in the vast 
majority of cases the legal mortgage would rank first. Thus rf A 
mortgages certain property to B and subsequently he creates another 
mortgage on the same property in favour of C giving the latter an 
equitable interest, B has priority over C unless B has been guilty of 
fraud or gross negligence bordering on fraud, i.e., failure to obtain the 
title deed relating to the mortgaged property. If, therefore, B s 
conduct, after he acquired the legal estate, led to the creation of C s 
equitable estate, then B forfeits his priority to C. But the Court will not 
postpone a legal mortgagee to a subsequent equitable mortgagee on 
the ground of any mere carelessness or want of prudence on the part 
of the legal mortgagee. His rights are postponed only if he has been 
guilty of fraud or negligence, so gross as to render it unjust to allow 
him to retain his priority. 

In Pakistan Section 78 of the Transfer of Property Act embodies 
the above principle. It reads: "Where through the fraud, 
misrepresentation or gross neglect of a prior mortgagee another 
person has been induced to advance money on the security of the 
mortgaged property, the prior mortgagee shall be postponed to the 
subsequent mortgagee." 

fV. Two equitable claims : As between two equitable claims, 
j e where each of the parties has an equitable estate only, the 
Governing maxim is that the first in time prevails. Qui prior est 
tempore, potior est jure, i.e., where the equities are equal, the first in 
time prevails. As between several equitable mortgagees of the same 
immovable property the first in time prevails. The mortgages rank in 
order of priority. Thus if a property, which is mortgaged successively 
to A B and C, is sold, A will get the money first, B next and C in the 
last In the above illustration both B and C have equitable interest in 
the property subject to A’s rights and B’s interests having been 
created first in point of time rank prior to C’s claims. 

This rule applies only where the equities are equal. If the moral 
claims of two holders of equitable interests are not equal the maxim 
has no application. Thus if A mortgages a property to B and 
subsequently to C and if, B through fraud, neglects or by other 
wrongful act on his part, led C to suppose that no equitable right 
existed in his favour, B’s interest would be postponed and C’s claim 
though later in point of time would receive priority. 
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Q. 14 . Explain the maxim, "He who seeks equity must do 
equity." 

Ans He who seeks equity must do equity : The Court of 
Fnuitv is a Court of Conscience. The relief granted by it is 
discretionary. The maxim provides that the Court of Equity will not 
ocoict a person seeking its assistance unless he is prepared to act 
f a ; r | v The plaintiff must concede all equitable rights of his adversary 
which grow out of or are inseparably connected with the matter in 

dispute. 

This does not mean that the Court can impose arbitrary 
conditions upon a plaintiff simply because he stands in that position 
on the record. It only means that he must do justice as to the matters 
in respect of which the assistance of equity is asked. 

Before the passing of the Married Women’s Property Act in 
Fnnland the Court of Equity refused to render any assistance to a 
husband who claimed possession of his wife’s property on the basis 
Of his common law right unless he made a suitable provision for her 
and her children out of that property. 

Section 51 of the Transfer of Property Act also proves that a 
transferee who makes improvement on any immovable property 
believing in good faith that he is absolutely entitled mereto and s 
subsequently evicted therefrom by a person having . 

pnStted to compensation for the improvements made by him. The 
section thus enjoys upon the rightful owner to do equity to the 
transferee before he can evict the latter. 

The maxim is also generally illustrated by the equitable doctrine 

must accept or reject the instrument as a whole. 

o *• e/T an H as of the Contract Act also illustrate the 

.. Se<*°"S 64 t^d 65 f " ovide that when a voidab |e contract 

l h u e ch 0 vdd C, co 0 n r tra n ct must restore it to the person from whom he 
•received it. 

tu c irir' poiipf Act also furnishes examples in elucidation of 
The Specific Re^ Act pro vide that, on adjudging 

the maxim. Sections:» andS3 f thi A . P the Court may require 

the p“ n hom such ^i* is granted to make any compensation* 
the other which justice may require. 

t various provisions of the Trusts Act al f°^ ,ra '® th | x ™ s 
, The right of trustees to indemnity agains costs and 

property incurred by them in the execution of the trust is a tirst cnarge 
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on all the trust property. A beneficiary will not get any assistance from 
equity against his trustee’s legitimate chargeable expenses. 

Section 62 of the Trusts Act provides that if a trustee has 
wrongfully bought trust property, the beneficiary has a right to have 
the property declared subject to the trust, or retransferred by the 
trustee if it remains in his hands unsold only on his repaying the 
purchase-money paid by the trustee with interest and other expenses, 
if any, incurred in the preservation of the property. 

Limitations : There are two limitations for the application of this 
maxim : 

(1) It applies only where the party asks for equitable relief and 
not purely legal rights even through a Court of Equity. 

(2) The maxim applies where the equity sought by or awarded 
to the defendant relates to the subject-matter of the suit, 
or to one and the same thing or grows out of the very 
controversy before the Court. 

Q. 15. Explain the maxim "He who comes to equity must 
come with clean hands." 

Ans. He who comes to equity must come with clean hands : 

The maxim "he who comes to equity must come with clean hands" at 
first sight hardly seems to differ from the earlier one discussed above, 
viz., "he who seeks equity must do equity", but the present maxim is 
wider than the last one. It provides that the plaintiff must not only be 
prepared to do what is right and fair, but, as Shell observes, also must 
show that his past record in the transaction is clean. The person 
seeking relief must not himself be guilty of illegal or immoral conduct 
with regard to the same transaction which would disentitle him to any 
assistance of the Court. The most common example to illustrate this 
maxim is that of the case of Overton v. Banister 3 Hare, 503, where 
an infant, who fraudulently represented himself to be of full age, 
obtained from trustees stock to which she was entitled only on her 
attaining majority. Subsequently on coming of age she instituted a 
suit against the trustees to recover the stock again which they had 
improperly transferred to her during her minority. It was held that the 
infant could not enforce payment over again of the stock as she 
herself was guilty of the fraudulent act. 

It was held in Abdul Kadir AH Bhoy v. Mohomed Ally Hyderally, 

3 Bom. L.R. 220, that a person cannot be granted an injunction 
against another trader from imitating his label, if his own label is a 
deliberate combination of several other registered labels with a view 
to mislead customers into purchasing his wares thinking them to be 
manufactures of those registered companies. 

The maxim is also applicable to benami transactions so 
dbmmonly found in Pakistan. Where property is conveyed benami 
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with a view to defeat the claims of creditors and that purpose is 
achieved, the real owner will not be allowed to recover the property. I 
L R 32 C. 962. 


Q. 16. Explain and illustrate the maxim "Equity looks on 
that as done which ought to be done." 


Ans. Equity looks on that as done which ought to be done : 

Equity regards a person who has incurred an obligation to do 
something as having done it; thus if land is contracted to be sold, a 
Court of Equity will deem it to have been actually sold and converted. 
The true meaning of this maxim is that equity will treat the subject- 
matter of a contract as to its consequences and incidents in the same 
manner as if an act contemplated in the contract of the parties had 
been completely executed. Desai. Equity considers that a person who 
has undertaken to do something for consideration has discharged his 
obligation. Thus an agreement to sell certain property operates, 
according to this maxim, as if the sale had been actually made and 
the property transferred. Similarly agreements for leases, which are 
specifically enforceable and where possession has been given, are 
regarded as actual leases. The maxim, however, applies only to 
purchasers for valuable consideration, and does not apply to 
volunteers. 


Part Performance : The above maxim finds place in section 
53-A of the Transfer of Property Act, which embodies the equitable 
doctrine of part performance. It is to the effect: Where any person 
contracts to transfer for consideration any immovable property by 
writing singed by him or on his behalf and the transferee has, in part 
performance of the contract, taken possession of the property or any 
part thereof, or the transferee, being already in possession, continues 
in possession in part performance of the contract, and has done 
some act in furtherance of the contract, and the transferee has 
performed or is willing to perform his part of the contract, then the 
transferor shall be debarred from questioning the title of the transferee 
on the ground of want of registration or any other technicality. Equity 
looks on that as done which ought to have been done and want of 
registration of the contract will not be of any avail to the transferor. 

Equitable doctrine of part performance was applied in England 
in the case of Walsh v. Lonsdale, 1881, 21 Ch. D. 9, wher ® the 
contention of the plaintiff to take advantage of the absence of a deed, 
which was required by the Real Property Act, 1845, . bv 

leases of upwards of three years, was repelled. It was observed y 
Jessel, M. R. that the tenant after the Judicature Act, is protected in 
the same way as if a lease had been granted. 

Section 27-A of the Specific Relief Act 1877 , which embcxiled 
the principle of part-performance relating to lease, a 
maxim. 
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. .«• Conversion : The maxim also applies to conversion, which is 
tho motional change of land Into money, or money Into land. 
According to the doctrine of conversion If a testator directed land to 
be sold at his death and the proceeds to get to X, the land was to be 
regarded, as from his death, a sum of money, and devolved 
accordingly. The effect of conversion was to turn reality Into 
personalty and vice versa. It was important In the case of Intestate 
succession, which was abolished by the Administration of Estate Act, 
1925. Prior to this Act in case of a death, the beneficial interest in the 
deceased's reality devolved on his heir, whereas the beneficial 
interest in his personalty devolved on his next-of-kin. But the 
doctrine is still important as regards wills, since a testator often 
disposes differently of his reality, and also with regard to the payment 
of death duties, for the duties on reality and personality are not the 
same. * 1 

Doctrine of conversion was explained by Sir Thomas Sewell, 
M.R. in Fletcher v. Ashburner (1799) 1 Br. C.C. 497. Nothing is better 
established than this principle, that money directed to be employed in 
the purchase of land and land directed to be sold and turned into 
money, are to be considered as that species of property into which 
they are directed to be converted and thus in whatever manner the 
direction is given whether by will, by way of contract, marriage 
articles, settlement or otherwise; and whether the money is actually 
deposited, or only covenanted to be paid, whether it is actually 
conveyed or only agreed to be conveyed, the owner of the fund or the 
contracting parties, may make money land or land money." 

Limitation : There is no conversion where there is a mere 
power to sell land, or to invest money in real estate, or where it is left 
optional whether an investment of money shall take the form of real or 
personal estate. It is applicable where g testator disposes differently of 
his realty and in payment of death duties, for the duties are different 
on reality and personality. 

Modes for Notional Conversion : These modes are as under: 

(1) Trust : The doctrine is applicable where there is a trust for 
sale. The trustees are directed imperatively to sell or purchase reality. 
The property is converted from the date of the operation of the will. 

(2) Contract : In order that a notional conversion of property 
may take place it is essential that the contract must be capable of 
being specifically enforced. 

(3) Partnership Land : Unless there is an intention to the 
contrary in the partnership deed, equity regards partnership land as 
personal and not real estate for the land so held in partnership is 
impliedly treated as land in trust for sale. 

(4) Order of Court : Conversion takes place from the order of 
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the Court directing the sale of land. Reality is treated as personality 
from the date of the order of the Court passed within its jurisdiction. 

Effect of conversion : When conversion has been effected in 
equity, whether of land into money, or money into land, the property 
is treated in equity as having all the legal incidents of its new form. 

Q. 17. Explain and illustrate the maxim "Equality is Equity." 

Ans. Equality is Equity : The above maxim is also expressed 
as equity delighteth in equality." This maxim aims to distribute 
property and losses in proportion to the claims and liabilities of the 
persons concerned. Equity here connotes proportionate and not 
literal equality. 

The most obvious illustration of this maxim is to be found in the 
rule that equity leans against joint tenancy where the whole estate on 
the death of a joint tenant goes to the survivor or survivors. It on the 
other hand, prefers tenancy-in-common where the share of the 
deceased tenant goes to his heirs and not to the survivor. 

In the case of joint purchases, where two or more persons 
advance purchase-money in unequal shares, the survivor of them is 
treated in equity as a trustee for the heirs of the deceased to the 
extent of the deceased’s share. 

In the case of a mortgage executed in favour of two 
mortgagees jointly equity looks upon each of them as a trustee for the 
legal representatives and heirs of the deceased co-mortgagee 
irrespective of the amount of money advanced by each of them. 

The Pakistani statutes also furnish examples of this maxim. 
Section 43 of the Pakistani Contract Act lays down that each of the 
two or more joint promisors may compel every other joint promisor to 
contribute equally with himself to the performance of the promise. 
Section 146 of the same Act provides that co-sureties for the same 
debt or duty are liable as between themselves to contribute equally. 

Contribution : With regard to contribution among co-sureties 
the English Court in Steel v. Dexon, 17 Ch. D. 185, went to the length 
of holding that if one surety has taken a counter-security from the 
principal debtor, he is bound to share the benefit of it with his co¬ 
sureties, even though he consented to be a surety only on the terms 
of having the security; and so inherent is the principle of equality in 
the whole conception of the relations of co-sureties, that the others 
can claim this benefit, even though they were ignorant of its existence 
at the time when they became sureties. 

Section 27 of the Trusts Act also provides for contribution 
between co-trustees when they jointly commit a breach of trust or 
where one of them by his neglect enables the other to commit a 
breach of trust. 
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Section 45 of the Transfer of Property Act also lays down that 
when two or more persons acquire a property, w thout specification of 
their shares, the shares will be taken to be in proportion to the 
consideration paid. 

Doctrine of Marshalling : Section 81 of the Transfer of 
Property Act, which embodies the doctrine of Marshalling, further 
Illustrates the application of the maxim. It lays down that where there 
are two or more creditors of the same debtor and one creditor has a 
right to resort to two funds of the debtor for the payment of his debt 
and the other creditor a right to resort to one fund only, the Court will 
order the first creditor to be paid out of the fund against which the 
second creditor has no claim so far as that fund will extend. 

Section 73 of the Code of Civil Procedure also enunciates the 
principle of the maxim by providing for the distribution of proceeds of 
execution sale rateably among the decree-holders in case of money 
decrees held against the same judgment-debtor. 

Q. 18. Explain and Illustrate the maxim "Delay defeats 
equity." 

Ans. Delay defeats equity : The maxim is technically 
expressed as vigilantibus non-dor mientibus, aequitas subvenit, i.e., 
equity will not assist those who slumber over their rights. As Lord 
Camden observed in the case of Smith v. Clay, 3 Bro. C.C. 640, "A 
Court of Equity has always refused its aid to stale demands, where a 
party has slept upon his right and acquiesced for a great length of 
time. Nothing can call forth this Court into activity, but conscience, 
good faith, and reasonable diligence; where these are wanting, the 
Court is passive, and does nothing." If a person has negligently slept 
over his rights for a length of time disproportionately long, equity will 
not allow him to litigate in respect of them. Reasonable diligence is, 
therefore, the first requisite for an equitable relief. 

The maxim promotes diligence in suitors, discourages laches 
by making it a bar to relief and prevents the enforcement of stale 
demands. The Equity Court does not extend relief, because the 
person seeking its aid has been guilty of laches or undue delay or 
because he has tacitly or expressly acquiesced in the infringement of 
his rights. Therefore the plaintiff seeking the equitable remedy has to 
explain even a short period of delay unless fraud or other unavoidable 
circumstances have occasioned the same. And it has been held that 
where a purchaser seeks to set aside or rescind a contract induced 
by fraud, he must apply for relief with reasonable diligence, and where 
owing to his delay other parties have acquired rights or the property 
has deteriorated in value or changed in conditions, a Court of Equity 
will refuse rescission. 

Limitation : This maxim, however, does not apply to cases to 
which the Statutes of Limitation apply, expressly or by analogy, in a 
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Inforc^gThe 6 right, wtoher"l^or^JutaS? fsVco^Tl 1°' 
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Snell an?nlifvinn U th^ impu,es an intention to fulfil an obligation : 

nhltnaH™?, 1 " 9 ,hls maxim remarks that where a man is under an 
nf hoin ° d ? an ac * and de q ° es some other act which is caoable 

be^Tcon 0 sS^Thns a i f fUlfilment to 0, WS ° bli9a,ion ’ ,he latter “ 

rcSS* »r -=s SM ass sss 

-..Sr™ as s ’sssstssg" - ™«—»» 

The equitable doctrines of performance satisfartinn 
advancement and ademption are applicable to this maxim. 

Doctril ? e L of Performance : The principle of the doctrine of 

but °eave n s Ce th S e m!n Where a A ' S b ° Und in equi,y t0 do something for B 
but leaves the thing undone, equity will be astute to sebe on 

somethmg els e that he has done, and render that thing available for 

the benefit of B. (Hansbury). Section 92 of the Trusts Act is an 

Dro S Dert V 0 to 0f h , e hli hB?H 0C,rin , e - '* s f ays: ,,vvhere a P erson contracts to buy 
nrnnfrtw * b , helc ? °" trust for certain beneficiaries, and buys the 
p operty accordingly, he must hold the property for their benefit to 
the extent necessary and give effect to the contract." 

. , Doctrine of Satisfaction : The equitable doctrine of 
satisfaction relates to the doing of an act in substitution for the 
performance of an obligation. It applies to a legacy to a creditor in 
Which case the legacy, of equal or greater amount, is prZ fade 
considered to be a satisfaction of the debt. In Pakistan, however 

Section 177 of the Succession Act abolishes the doctrine of 
satisfaction. 


Doctrine of Advancement : The equitable doctrine of 
advancement is that if a purchase or investment is made by a father 
or person in loco parentis (a child or a grand-child when father is 
dead) in the name of a child, a presumption arises that it was intended 
as an advancement, i.e., for the benefit of the child, which the father 
owed a moral obligation to fulfil. The doctrine of advancement 
however, does not apply in Pakistan. 

., ^ l dem P tion : Ademption is the complete or partial extinction or 
th °!r ing of a le 9 ac y by some act of the testator during his life 
other than revocation by a testamentary instrument. Where a father or 
person in loco parentis provides a portion (provision made for a child 
rn\/ d parent ) p y his wil1 and subsequently in his life makes or 
t0 make another gift also amounting to a portion the 

portion is adeemed. 
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Q. 20. Explain and illustrate “Equity looks to the intent 
rather than to form." 

Ans Eauitv looks to the intent rather than to the form : The 

above maxim connotes tha q V' pj t tjon 0 f the parties entering 
and not the letter of the law^The rea Mnten o transaction 

into a transaction is man "*^"^5^100 of a dispute as to 

Shir a “u'ar transaction is a sale or mortgage, to penalty and 

forfeitures and to precatory trusts. 

f-h Penalties * The common law Courts require a rigid 

( 1 ) renames " anr pp men ts Thus where the parties 

adherence to stipulations '0 agreements ^ Qf contract tha , 

ne^altv wasTnfor^d by the common law, although, according to the 
oarties mat sum was the maximum of damages. Equity however took 

a different view and allowed only real damages to e reco 

It was observed in the leading English case of Sloman v.. 
Walter 1 Bro C.C. 418, that where a penalty clause is inserted in an 

and the penalty is only accessory* 

Sprtion 74 of the Contract Act relieves debtors against 
penalties and allows only reasonable compensation not excee ing 
the amount so named as penalty. 

( 2 ) Forfeitures : Relief against forfeiture is governed on the 
„m P nrinciDles as are applicable to penalties. Since equity looks to 
the essence^ of the transaction, it relieves against the condition of 
forfeiture which is simply a security for the rent, and such a conditio 

is deemed to be a penalty. 

Sections 114 and 114-A of the Transfer of Property Act provide 
relief against forfeiture for non-payment of rent or breach of an 
express condition. 

Eauitv of Redemption : An equitable estate arises under a 
leaal mortgage on the expiry of the date of payment of the mortgage 
monev without payment having been made. Equity looked at the real 
mten/of the parties on the ground that the principal right of the 
mortgagee is to the money and the right to the land is only a securty 
for the money. The Court of Chancery, therefore, relieved th 
mortgagor against the forfeiture, although his right to redeem ha 
been forfeited at law on non-payment of the mortgage money on tn 
date for redemption. 

(4) Precatory Trusts : The maxim is also applicable w 
precatory trusts which arise when recommendatory worn 
accompany a gift. It may at first sight appear to be a compie 
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transfer of property together with a desire capable of being ignored, 
but the Court of Equity seeks to discover the true intention of the 
transfer and delares it to be trust property if it appeared that the donor 
wanted to impose an obligation on the donee to carry out his wishes. 

(5) Doctrine of Part Performance and Statute of Frauds : 

The Statute of Frauds provided for the writing and signature of the 
parties or their agents with a view to prevent frauds and perjuries. The 
Court of Chancery, however, engrafted two exceptions to it. The first 
was that if the agreement was intended to be written but could not be 
put into writing on account of the fraud of the defendant, the 
defendant could not plead the statute as a bar to the action of the 
plaintiff. The second exception was based on the equitable doctrine of 
part performance which provides that where a contract is not 
enforceable for want of formality like writing under the Statute of 
Frauds, if it has been partly carried into effect by one of the parties the 
other cannot set up the informality. Part performance took the case 
out of statute. 

Q. 21. Explain and illustrate "Equity acts in personam." 

Ans. Equity acts in personam : The maxim in a sense 
comprises the whole of equity. It lays down the procedure rather than 
any substantive law. In England the Chancery Court had and now the 
Chancery Division of the High Court has jurisdiction to entertain 
certain suits respecting immovable property, though the property 
might be situated abroad if the relief sought could be obtained 
through the personal obedience of the defendant. The personal 
obedience of the defendant could be secured only if the defendant 
resided within the local limits of the jurisdiction of the Court or carried 
on business with those limits. Its essential feature was that the land in 
respect of which the suit was brought was situated abroad, but the 
person of the defendant or his personal property was within the 
jurisdiction of the Court in which the suit was brought. The land being 
situate abroad the decree could not be executed against the land, but 
the person or personal property of the defendant being within the 
jurisdiction of the Court the decree could be executed in person. 

The jurisdiction in personam wielded by the Chancery Court 
gave it a longer arm than that of the Common Law Courts, specially in 
cases of land falling outside the jurisdiction of the Court. But the Court 
of Equity never assumed to determine questions of title in the land 
which was situate in England or abroad; all that it did was to get hold 
of the defendant or other personal property of his and bring pressure 
to bear on him. In the case of Penn v. Lord Baltimore, (1750) 1 Ves. 
Sen 444, the plaintiff and the defendant, being in England, had 
entered into an agreement for settling the boundaries of two 
provinces in American-Pensylvania and Maryland, the former of which 
belonged to the plaintiff and the latter to the defendant and the 
plaintiff sought a specific performance of the agreement. The 


Scanned by CamScanner 



38 Questions & Answers 


obiertlcn of the defendant that the property was out of jurisdiction 
of fi, Court was overruled. It was held that the plaintiff was .ntitfc-d to 
spec,..'performance of the articles, for the Coort ac ed n pe so 
The principle on which the Court acted was that a'though the land 
was not situated within Its Jurisdiction ye" h e“ u d ha drt'n't s power 
to pre/ent the defendant from ever returning to.“" les * 
he would fulfil his agreement. The assumption of the jurisdiction in this 

case has been criticised. 


Limitations : Limits within which this jurisdiction can be 
assumed by the Court are as under 

(1) The Court will only intervene where the defendant is 
resident In England or he submits to the jurisdiction of he 
Court, and where its order can be executed by the 
process of the Court. 


(2) The remedy sought must be an equitable remedy. 

(3) The Court will only interfere when there is not already 
litigation in the appropriate foreign Court. 

(4) The dispute must be ‘one of the conscience , the personal 
obligation arising out of contract or implied contract 
fiduciary relationship or fraud or other conduct which 
would be unconscionable. 


(5) The Court will not interfere in a case which involves a 
breach of the foreign law properly governing the party or 
its disposition. 

Proviso to Section 16 of the Code of Civil Procedure is an 
application in a modified form of the above maxim. It provides that 
where a suit to obtain relief in respect of immovable property can be 
obtained through the personal obedience of the defendant, the suit 
may be instituted either within the local limits of the Court where the 
property is situate, or in the Court within whose jurisdiction the 
defendant actually and voluntarily resides, or carries on business, or 
personally works for gain. 


■ 
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EQUITABLE RIGHTS 

LEGAL & EQUITABLE ESTATES 

out the essentia^diHerence'belween'thMwo 111,31)16 Es,a,es? Poin, 

legal Ac \ 19: ? 5 ' deliberately cuts down the list of 

vears ahsolf,.! ill e ,®; slmple a , bsolu,e in Possession; (2) the term of 
onfirL 3 * Ute - 3 d ^ certain ,e 9 al interests or charges qivinq over 

hold V ,0 eqU ' ty a " particular es,ates and a" future ^ states of free- 


h . o A h es , t ^ te in fee sim P ,e is one that is granted to a man and his 
heirs and is the greatest estate a subject of the Crown can possess. 

cMhi Q ^f State 0f . free " h0ld ls one originally held by a freeman and 
subject to free services, for life or for the life of another. 


Equitable Estate : An equitable estate is 
recognised only by a Court of Equity. 


one created and 


Strahan defining an equitable right observes that it arises when 
a right vested in one person by law, should, in the view of equity, be 
as a matter of conscience, vested in another. Where this state of 
affairs exists equity does not attempt to transfer the legal right to the 
person in conscience entitled to it, but directs the person entitled to 
the legal right to use it for the benefit of the person entitled in 
conscience to it. 


Equitable estates in real property are created in two ways, viz., 
under a trust and a mortgage. The trustee is the legal owner of the 
estate, while the equitable estate resides in the cestui que trust, or the 
beneficiary. An equitable estate under a legal mortgage arises when 
the date for making the payment elapses without payment of the 
mortgage money. At law the mortgagor loses his right on his failure to 
redeem the property on the due date, but equity relieves him by 
vesting in him an equity of redemption. 


Difference between Legal and Equitable Estates : As regards 
the difference between a legal estate and an equitable estate, it may 
be said at the outset that in the vast majority of cases any person who 
gets the legal estate in a property takes priority over the person 
getting a subsequent equitable estate, unless the person having the 
prior legal estate contributed to the fraud which led to the creation of 
a subsequent equitable estate. Where, however, there is the prior 
equitable and subsequent legal estate, an equitable right will be 
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impotent against a purchaser of the legal estate, if the latter h a$ 
acquired property for valuable consideration, without notice of a priof 
equitable right. The maxims that govern the legal and equitable estate 
are "where there is equal equity the law shall prevail and where the 
equities are equal, the first in time shall prevail. 

Second point of difference is that equitable interests are not the 
subject of tenure. Incidents such as dower and escheat appertain to a 
legal estate and not to an equitable estate. The law of escheat was not 
applied to an equitable fee simple, the legal owner being allowed until 
the Intestate Estates Act, 1884, to hold the estate beneficially on the 
death of the beneficiary intestate and without heirs. 

Doctrine of conversion whereby notionally reality is converted 
into personality and vice versa lies within the domain of an equitable 
estate and not a legal estate. 

Rights of married women to hold property were enlarged by 
equity because the common law gave them only a limited right. One 
of the most obvious advantages of the trust was that it enabled a wife 
to have property of her own which the husband could not touch. 

Q. 23. "Legal remedies can be claimed as of right, but 
equitable remedies are always awarded at the discretion of the 
Court." Explain and conlment. 

Ans. Legal Remedies and Equitable Remedies : An equitable 
right is one recognised by Courts of Equity. According to Hansbury all 
equitable interests have this principle in common that they fasten on 
the conscience of certain persons to whom the legal estate belongs. 
Where a right vested in one person by the law should in view of equity 
and as a matter of conscience be vested in another, equity directed 
that person to use it for benefit of the person entitled in conscience to 
it. This is known as equitable right. 

The chief characteristic of a legal right is its recognition and 


protection by the legal system itself. 

Equitable remedies being based on the conscience of one who 
grants them, are always awarded at the discretion of the Court. The 
Court is not bound to award them as a rule of law. Equitable rights 
have more precarious existence than legal rights. When there is a 
competition between A legal and equitable right, the legal right 
prevails over the equitable right even though subsequent to it in 
origin, provided that the owner of the legal right acquired the property 
for valuable consideration and without notice of the prior equity right- 
As between holders of equal equities one who gets in legal estate vp 
gain priority. This is expressed by the maxim: "When there are equd 
equities, the law will prevail." The legal rights give rise to Ie9 a 
remedies which can be claimed as of right in a Court of Law and the 
Courts are bound to grant them, if they are perfect rights. They do no 
depend upon the discretion of the Courts. If I have a legal right to Q el 


Scanned by CamScanner 


41 


Principles of Equity 

the house by inheritance, the Court is bound to grant it to me: it 
cannot refuse the relief at its discretion. But if I negligently sleep over 
my rights for the length of time disproportionately long, i.e., beyond 
the period of limitation, equity will not allow me to litigate in respect of 
them. 

RELIEF AGAINST PENALTY 

Q. 24. (1) Distinguish between penalty and liquidated 

damages. (2) Is there any distinction between the English and 
Pakistani Law in this respect? (3) What is the ground of relief 
against penalties? 


Ans. (1) Penalty and Liquidated Damages : There is a 
distinction between penalty and liquidated damages in English Law. 
Where the parties name a penal sum as due and payable on a breach 
of contract, the sum so named for securing the performance of the 
contract is called penalty. The whole of it is not always recoverable, 
the amount being the maximum of damages. Liquidated damages, on 
the other hand, are a fixed or ascertained measure of damages, which 
the parties fix to avoid the difficulty in settling the pecuniary 
obligations arising as a result of a breach of the contract. 


The essence of a penalty is the naming of a sum to be payable 
by the party guilty of the breach to the other party without assessment 
of the loss, imposed as a security for the due performance of the 
contract. It is intended to operate simply in terrorem. On the other 
hand, the essence of liquidated damages is a genuine pre-estimate by 
the parties of the loss expected to flow from the breach. 


Snell formulates the following rules to distinguish penalty from 
liquidated damages:-- 


(/) If payment of a smaller sum is secured by a larger, the 
larger sum is always a penalty. 

(ii) When there is a covenant to do several things and one 
sum is stated to be paid for the breach of any or all, that 
sum is in general to be considered a penalty. 


ijji) Where the sum payable is proportioned to the breach, or 
where it is payable on one particular breach and there is 
no means of ascertaining the precise damage, the sum is 
not penalty but is liquidated damages. 


(/V) Mere use of either term is not conclusive. 

(v) Where there is only one event on which sum is to be paid 
and there is no means of measuring damage, the sum so 
named is liquidated damages. 

(vi) When the expressions are ambiguous anc ^^°H^ fu1, equlty 
inclines towards construing the sum as a penalty. 

(2) English and Pakistani Law : Unlike English law Section 74 


I 
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of the Contract Act abolishes the distinction between penalty anri 
liquidated damages by providing that the party complaining of the 
breach is entitled to receive from the other party only reasonable 
compensation not exceeding the amount named in the contract to be 
paid on a breach. The object of Section 74 is to get rid of all 
questions with regard to the agreed sum being a ‘penalty’ or only 
‘liquidated’ damages by providing that all such sums shall be treated 
as penalties. 

(3) Relief against Penalties : Where a penalty clause is 
inserted in an instrument merely to secure the performance of some 
act or the enjoyment of some benefit, the performance of the Act or 
the enjoyment of the benefit is the substantial intent of the instrument, 
and the penalty is only accessory. Since equity looks to the intent 
rather than to the form, it always attempts to get at the substance of 
things. It relieves debtors against penalties and allows only 
reasonable compensation not exceeding the amount so named as 
penalty. Further, the penalty clause being thus ignored the promisor is 
not excused from performing the act even if he is prepared to pay the 
penalty. Equity also provides relief against forfeiture for non-payment 
of rent or breach of an express condition on the ground that the 
condition of forfeiture is simply a security for the rent or carrying into 
effect the other terms of the lease by the lessee. 

MORTGAGES, LIENS & CHARGE 

Q. 25. Define a Mortgage and discuss its essentials. 
Distinguish it from a sale of Immovable property and Lien. 

Ans. Mortgage : Section 58(a) of the Transfer of Property Act 
defines the term ‘mortgage’ as under: 

"A mortgage is the transfer of an interest in specific immovable 
property for the purpose of securing the payment of money advanced 
or to be advanced by way of loan, an existing or future debt, or the 
performance of an engagement which may give rise to a pecuniary 
liability. 

Illustration : A borrows Rs. 5,000 from B and, in consideration 
thereof, transfers to B the right to sell his house in case of default in 
payment on the due date. It is a mortgage. 

The above definition will bring out the following essentials of a 
mortgage: 

(1) There is transfer of an interest in specific immovable 
property for the purpose of securing the payment of 
money advanced by way of loan or for the purpose of 
securing the performance of a contract. 

(2) The immovable property must be distinctly specified. 
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(3) The consideration of a mortgage may be either (/) money 

advanced or to be advanced, by way of loan, or lii) the 
performance of a contract. ' 

(4) The mortgagor ( [i.e.., the person who transfers the interest 
(in the immovable property), must be competent to 
transfer. A minor cannot be a mortgagor, but a minor can 
be a mortgagee. 

A mortgage may be legal or equitable. Where the transaction 
invokes conveyance of legal estate, it is termed a legal mortgage. 
Where there is conveyance of equitable estate, it is termed as 
equitable mortgage. An equitable mortgagee has the same rights as a 
legal mortgagee, subject to such differences as might result from his 
not being in possession of legal estate. 

Transfer of Property Act divides mortgages into six groups, viz., 
simple mortgage, mortgage by conditional sale, usufructuary 
mortgage, English mortgage, equitable mortgage (mortgage by 
deposit of title deeds) and anomalous mortgage; 

Mortgage and sale distinguished : Sale is a transfer of 
ownership in exchange for a price or part paid and part promised 
(S. 54). In a sale there is an absolute transfer of all rights in the 
property sold so that nothing is left in the transferor. A mortgage 
implies only a transfer of an interest in immovable property which 
means that the transferor, i.e., and mortgagee still retains 
some interest in it, and the transferee, i.e., the mortgagee, gets 
only some rights depending upon the form or nature of the 
mortgagee. In other words, in a mortgage there is only a partial 
transfer of rights. 

Lien : A lien is the right to hold the property of another as 
security for the performance of an obligation. 

Mortgage and Lien : The following are the differences between 
a mortgage and a lien : 

Mortgage 

1. It is a form of security 
created by act of parties, 
i.e., by means of a 
contract between the 
parties. 

2. It is an independent or 
principal right and is not a 
mere security for another 
right. 
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Lien 

1. It arises only by operation of 
law independent of any 
contract between the parties. 


It is a security for a debt 
which, in effect, means a right 
to retain the chattel until 
payment. 
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3 It can remain outstanding 
even after the extinction of 
the debt. In such an event 
the mortgagor has a right 
of re-assignment or 
surrender of his mortgage, 
called the equity of 
redemption. 

4. There is transfer of interest 
in specific immovable 
property from the debtor 
to the creditor. 

5. It is created either by 
transfer or by 
encumbrance. 

6. Where mortgage is created 
by transfer of the debtor’s 
right to the creditor, the 
debtor is the beneficial or 
equitable owner; on 
payment of the debt the 
mortgagee becomes a 
mere trustee. 

7. The mortgagee’s right is 
vested conditionally by 
way of security and 
subject to redemption by 
the mortgagor. 


3. It ceases on the extinction 

the debt. There is no S u°k 
right as equity of redemption 
for there is nothing to redeem 
It is simply "the shadow cast 
by the debt upon the propem, 
of the debtor." y 

4. There is no transfer of interest 
in the property. 


5. It is created by way of 
encumbrance only. 

6. The debtor has the full legal 
and equitable ownership, the 
creditor having only rights and 
powers like sale, possession, 
etc., which may safeguard his 
interest. 


7. A lien is vested in the creditor 
absolutely, and has no 
existence apart from the debt. 


Q. 26 . What are the different kinds of Mortgages mentioned 
in the Transfer of Property Act? Discuss each of them briefly. 


Distinguish between a Mortgage by Conditional sale and 
Sale with Condition of Repurchase. 

Point out the essentials of an English mortgage. How do 
you distinguish an English mortgage from (a) Mortgage by 
conditional sale, and (b), a Simple mortgage. 

What are the remedies available to the Mortgagee under an 
English mortgage and, a Simple mortgage? 

Ans. Classification of mortgages : The Transfer of Property 
Act divides mortgages into the following groups, viz., (1) simpl e 
mortgage, (2) mortgage by conditional sale, (3) usufructuary 

anomalous mortgage^ m0rt9a9e ' < 5 > ec > uitable m ° rt 9 a 9 e and (6) 


1. Simple Mortgage : Where, without delivering possession of 

\ 
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the mortgage property, the mortgagor binds himself personally to pay 
the mortgage-money, and agrees, expressly or impliedly, that, in the 
event of his failing to pay according to his contract, the mortgagee 
shall have a right to cause the mortgaged property to be sold and the 
proceeds of sale to be applied, so far as may be necessary, in 
payment of the mortgage-money, the transaction is called a simple 
mortgage. [S. 58 (b)]. 

A simple mortgagor has the following three characteristics, viz., 

(/) The mortgagor binds himself personally to pay the 
mortgage money. 

(/'/') The mortgagor agrees that in case of his failing to pay 
according to his contract, the mortgagee shall have a right 
to cause the mortgaged property sold through Court by 
obtaining a decree for sale and the proceeds of sale to be 
applied in payment of the mortgage money. 


(Hi) No possession is delivered to the mortgagee. 

The essential element which constitutes a simple mortgage is 
the right to cause the property to be sold for the purpose of realising 
the mortgage debt. The words ‘cause the property to be sold’ indicate 
that the power of sale is not to be exercised without the intervention of 
the Court. I L R 13 All. 28. 


The outstanding feature of a simple mortgage is that 
possession is not delivered to the mortgagee, but remains with the 
mortgagor. Since the mortgagee is not put into possession of the 
property, he has not the right to satisfy the debt out of the rents and 
profits, nor can he acquire the absolute ownership of the mortgagteSrt 
property by foreclosure. 

The mortgagee has, on default of the mortgagor, a two-fold 
cause of action-one arising out of the breach of the covenant to 
repay and the other arising out of the mortgage. The mortgagee may, 
therefore, sue him for the mortgage money or may proceed against , 
the property or may combine both these remedies in one suit. If he 
sues on personal undertaking only, he obtains a money decree but if 
he sues on the mortgage he obtains an order for the sale of the 


property. 

2. Mortgage by conditional sale : Where the mortgagor 
ostensibly sells the mortgaged property on condition that on default 
of payment of the mortgage-money on a certain date the sale shall 
become absolute, or on condition that on such payment being ® 
the sale shall become void, or on condition that on such^payment 
being made the buyer shall transfer the property to 
transaction is called a mortgage by conditional sale. [ ( / • 

The characteristics of this mortgage are : 
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(/) The mortgagor conditionally sells the mortgaged property 
to the mortgagee. y 

(//) The conditions are that (a) the sale shall be absolute j n 
default of payment on a particular date or ( b) that the 
conditional sale shall be void on payment and the 
property retransferred. 

(/'/'/) It must be created by one document and not by two 
documents in order to. distinguish it from a sale with a 
condition of repurchase. 

Distinction between a mortgage by conditional sale and 
sale with a condition of repurchase : A sale with a condition of 
repurchase is not a mortgage. There is no debt. It is a transfer of all 
the rights in the property reserving only a personal right (right in 
personam) of repurchase which is lost if not exercised within agreed 
time. In a mortgage by conditional sale, however, there is a debt and 
the transfer is made for the purpose of securing the payment of the 
debt. The right of taking back the property is not lost even though the 
mortgagor fails to pay on a certain date. 

It is therefore a mortgage in which the ostensible sale is 
conditional and intended simply as a security for the debt. The word 
‘ostensible’ means that it has an appearance of sale but is not really a 
sale. It is merely executed in the form of sale with a condition 
attached to it. The ostensible sale need not be accompanied with 
possession. The mortgagee does not acquire any personal right 
against the mortgagor. The essential characteristic of this mortgage is 
that on breach of the condition of repayment within a stipulated 
period, the transaction is closed and becomes one of absolute sale to 
be enforced by process known as foreclosure. It should be noted that 
the sale does not become absolute in default of payment on the due 
date-, by itself until there is a decree absolute depriving the right of 
redemption of the mortgagor. 

3. Usufructuary Mortgage : Where the mortgagor delivers 
possession or expressly or by implication binds himself to deliver 
possession of the mortgaged property to the mortgagee, and 
authorises him to retain such possession until payment of the 
mortgage-money, and to receive the rents and profits accruing from 
the property or any part of such rents and profits and to appropriate 
the same in lieu of interest, or in payment of the mortgage-money or 
partly in lieu of interest and partly in payment of the mortgage-money, 
the transaction is called a usufructuary mortgage. [S. 58 fa)]. 

The essential characteristics of this mortgage are: 

(0 There is a delivery of possession to the mortgagee. 

(/7) The mortgagee is to retain possession until the repayment 

°f the mortgage money and to receive the rents and 
profits. 


Scanned by CamScanner 



Principles of Equity 47 

(Hi) The rents and profits may be appropriated (a) .in lieu of 
interest, ( b) in lieu of principal or (c) in lieu of principal and 
interest. 

(/V) There is no personal liability on the mortgagor. 

(v) No time limit is fixed. 

"The essence of the transaction is that the mortgagor is bound 
to put the mortgagee in possession of the property. If the possession 
is not delivered the mortgagee may sue for possession or for the 
recovery of the mortgage-money. The mortgagor cannot be sued 
pe r soirally for the debt. The mortgagee is orly entitled to remain in 
possession of the mortgaged property till the principal and interest. 
are defrayed according to the terms of the agreement. 

4. English Mortgage : Where the mortgagor binds himself to 
repay the mortgage-money on a certain date and transfers the 
mortgaged property absolutely to the mortgagee, but subject to a 
proviso that he will retransfer it to the mortgagor upon payment of the 
mortgage-money as agreed, the transaction is called an English 
mortgage. [S. 58 fej]. 

The essential characteristics of this mortgage are: 

(/) It is followed by delivery of possession, 

(/'/) There is a personal covenant to pay the amount. 

(//'/) It is effected by absolute transfer with a provision for 
retransfer in case of repayment of the amount due. 

English Mortgage and Mortgage by Conditional Sale 
Compared : An English mortgage resembles a mortgage by a 
conditional sale in so far as both of them belong to that class of 
securities in which the ownership of the property mortgaged is liable 
to be transferred from the mortgagor to the mortgagee on default of 
payment. There are, however, the following points of difference 
between the two forms of mortgage :~ 

(1) In an English mortgage, the mortgagor ordinarily 
undertakes to pay the debt personally. But in a mortgage 
by conditional sale, the mortgagor does not necessarily 
make himself personally liable for the payment of the 
mortgage money and accordingly the mortgagee has his 
remedy against the mortgaged property alone. 

(2) In an English mortgage the ownership in the mortgaged 
property is absolutely transferred to the mortgagee, who 
is, however, liable to be divested by the repayment of the 
loan as agreed. In a mortgage by a conditional sale, the 
mortgagor acquires only a qualified ownership, which by 
the terms of the agreement generally, ripens into absolute 
proprietorship on default of the mortgagor. 
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English mortgage distinguished from simple mortgage; i h 

In an English mortgage there is an absolute transfer of property : 
provision for retransfer in case of repayment, In a simple mortg" 
there is no transfer of property, but affords a right to cause th e 
mortgaged property to be sold. 

(2) An English mortgage is followed by delivery of possession, 
but no possession is delivered in a simple mortgage. 


(3) In an English mortgage where neither of the parties is a 
Hindu, Muslim or Buddhist or a member of any other race, sect, tribe 
or class from time to time specified by the Provincial Government in 
the Official Gazette, the power of sale, without the intervention of the 
Court, can be validly exercised by the mortgagee; but in a simple 
mortgage the sale is through Court. 

Remedies in English mortgage and simple mortgage : The 

remedies in English and simple mortgage are the same, viz., 


(/') sale and 

(//) suit on the personal covenant for recovery of the 
mortgage money. 

5. Mortgage by deposit of title deeds : Where a person 
delivers to a creditor or his agent documents of title to immovable 
property, with intent to create a security thereon, the transaction is 
called a mortgage by deposit of title deeds. [S. 58 (f)]. 

The essential characteristics are: 



( 0 ) 

(Hi) 

(iv) 

M 


It is created in certain specified towns, the restriction 
referring to the place where the deeds are delivered and 
not to the situation of the property mortgaged. 

It is effected by deposit of material title deed, no delivery 
of possession of the property taking place. 

It is made to secure a debt or advances already made or 
to recover further advances. 


No registration is necessary. 

In case of default in payment, the remedy is by sale of the 
mortgagee 0 ' title deeds are deposited with the 


deposif of'title deedfon 7 the Mme mort 9 a 9 es T ^ 

security can like a simple mortgaqe be pnfnrr^H 1 !? 6 mor ?9 a 9 es - 
the mortgaged property. 9 9 ®' be enforced by a suit for sale of 

6 . Anomalous mortgaae • A . 

mortgage, mortgage by conditional sale ? ^ hlch ls not a simple 
• an English mortgage or a mortnano uau,r octuary mortgage, 
deeds within the meaning of this wrfcn ■ deposit of title 
mortgage. [S. 58(e)], a tn,s sec,lon ls called an anomalous 
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The essential characteristic of this mortgage is that it is a 

C0m KL n rfm» 0f / c ^°u 0r T re mort g a ges of the kind detailed in 
numbers (1) to (5) above. A combination of a simple mortgage and a 

usufructuary mortgage will be an anomalous 'mortgage. In such 

Hpht b nuf nf ?h the 7 0rtg 5 9ee - is in possession and pays himself the 
with rinht nf 16 r ® nts and P rofits and there is also a personal covenant 
annthSne? ae \ A mortgage usufructuary by conditional sale is 
fn J tanCe ° f an anomalous mortgage. Here the mortgagee is 
tho P Hth! SSI ° n a ®. an ^sufructuary mortgagee for a fixed period and if 
rinhK nt dlscha [9 ed at the expiry of the period he gets all the 
wfthin ?! \ 0rtgagee dy conditional sale. In case the debt is not paid 
flx , ed - the mortgagee gets right of foreclosure, that is a 
right to deprive of the mortgagor’s right of redemption. 

RIGHTS & LIABILITIES OF MORTGAGOR 

Q. 27. Discuss the Rights and Liabilities of Mortgagor? 

rinht n 1b ? ,£ L ht °u mortgagor to redeem : The most important 
right possessed by the mortgagor is the right to redeem the 
mortgage. Under S. 60 of the Transfer of Property Act at any time 
after the principal money has become due, the mortgagor has a rinht 
on payment or tender, at a proper time and place ,of Xhe ^mortqaae 
money, to require the mortgagee (a) to deliver to the mortgago? the 
mortgage deed and all documents relating to the mortgaged 9 propertv 
which are in tne possession or power of the mortgagee; (5) where the 
ortgagee is in possession of the mortgaged property to deliver 
possession thereof to the mortgagor; and (c) at the cost of the 
mortgagor either to retransfer the mortgaged property to h m or to 
such third person as he may direct, or to execute and (where the 
mortgage has been effected by a registered instrument) to havp 
registered an acknowledgment in writing that any right in derogation 
of his interest transferred to the mortgagee has been extinguished- 
provided that the right conferred by this section haf not been 
extinguished by act of the parties, or by decree of a Court. The right 
conferred by this section in called a right to redeem. 9 

2 Obligation to transfer to third party instead of 

mnrtn SferenCe *2 mort 9 a 9°r : The mortgagor has a right, and the 
ortgagee is under an obligation when so required, to transfer the 
mortgage-debt to a third person named by the mortgagor The riqht 

wh t pn e th m ° rt9a90r and the obli 9 ation of the mortgagee arises only 

fu«Uted h »ho n 9 Hv e_de ^!] a 5 beCOm S PW and the mortgagor has 
a X th c ° nd ' tlons lald d °wn in S. 60 of the Transfer of Property 
*ct, discussed above. (S. 60-A). H y 

mnrtno 3 : R '9 ht t0 . inspection and production of documents : The 

titio rii bas ? t0 ' ns P ec * ar| d take copies of the documents of 
♦u. a l ing t0 * be m ortgaged property which are in the possession of 

ren °?- gagee - The r 'ght subsists so long as his right of 

^emption subsists. 
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4 . Right to redeem separately or simultaneously : A 

• mortgagee who has executed two or more mortgages in favour of the 
same mortgagee shall, in the absence of a contract to the contrary, 
when the principal money of any two or more of the mortgages 
has become due, be entitled to redeem any one of such 
mortgages separately, or any two or more of such mortgages 
together. (S. 61). 


5 . Right of usufructuary mortgagor to recover possession : 

In the case of an usufructuary mortgage, the mortgagor has a right to 
recover possession of the property together with the mortgage deed 
and all documents relating to the mortgaged property which are in the 
possession or power of the mortgagee (a) where the mortgagee is 
authorised to pay himself the mortgage money from the rents and 
profits of the property, when such money is paid; and ( b ) where the 
mortgagee is authorised to pay himself from such rents and profits or 
any part thereof a part only of the mortgage money, when the term, if 
any, prescribed for the payment of the mortgage money has expired 
and the mortgagor pays or tenders to the mortgagee the mortgage 
money or the balance thereof or deposits it in Court. (S. 62). 


6. Accession to mortgaged property : Where the mortgaged 
property in possession of the mortgagee has, during the continuance 
of the mortgage, received any accession the mortgagor, upon 
redemption, shall in the absence of a contract to the contrary, be 
entitled as against the mortgagee to such accession. (S. 63). 


The above provisions relate to accessions, or accretions due to 
natural causes Where however such accession has been acquired at 
the expense of the mortgagee and is separable without detriment to 
the principal property, the mortgagor desiring to take the access on 
mus? pay to the mortgagee the expense of acquiring it If, however 
Soarate possession or enjoyment of such accession having been 
the mortgagee s expense is not possible, the mortgagor is 
maae at me y y jf the aC q UIS , t ,on was necessary to 

preserve th/property from* destruction, forfeiture or sale, or (2) if the 
acquisition was made with his consent. 

7 Improvements to mortgaged property : The general rule is 
♦ rtrHinarihy a mortgagee is not at liberty to make improvements 
Ind charcm the 3 mortgagor therewith. Accordingly S. 63-A of the Act 
lavs down that where mortgaged property in possession of the 
3 has during the continuance of the mortgage, been 
improved the mortgagor, upon redemption shall, in the absence of a 
contract to the contrary, be entitled to the improvement, and he 
mortaaqor shall not be liable to pay the cost thereof. But he 
mortgagor shall be liable to pay the apt of Improvements in he 
following cases only: (i) if improvement was necessary to preserve tn 
orooertv from destruction or deterioration, or (//) was necessary ° 
prevent the security from becoming Insufficient; (///) was made 
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compliance with the lawful order of 
authority. 


any public servant or public 


mw « .'.a?'. “ TS-J oTiSteS 1 

nossps^inn 1 ^ 9 th?°m S JJ ower t0 ,ease : A mortgagor, while lawfully in 

leases thereo whlrh ^ K P r °P erty - shal1 have power to make 
?IS h shabe bindin 9 on the mortgagee, subject to 
maHo ?r n »h condrt »ons, viz., (a) the lease shall be such as would be 
made in the ordinary course of management of the property 

3nd L nccordance with any local law, custom or usage; 
(o) the lease shall reserve the best rent that can reasonably be 
obtained and no premium shall be paid or promised and no rent shall 
be payable in advance; (c) no such lease shall contain a covenant for 
renewal; (or) the lease shall operate from a date not later than six 
months from the date on which it is made; and (e) in case the 
mortgaged property be a building, the duration of the lease shall in no 
case be more than three years, and the lease shall contain a covenant 
for payment of the rent and a condition for re-entry on the rent not 
being paid within a time therein specified. (S. 65-A). 


10. Waste by mortgagor in possession : A mortgagor in 
possession of the mortgaged property is not liable to the mortgagee 
for allowing the property to deteriorate; but he must not commit any 
act which is destructive or permanently injurious thereto, if the 
security is sufficient or will be rendered insufficient by such Act 
(S. 66). , 


11. Implied contracts by mortgagor : Section 65 of the 
Transfer of Property Act embodies the implied covenants of the 
mortgagor. It lays down that, in the absence of a contract to the 
contrary, the mortgagor shall be deemed to contract with the 
mortgagee- 

(1) Covenant for title : The interest which the mortgagor 
professes to transfer to the mortgagee subsists, and the mortgagor 
has power to transfer the same. 

(2) Defence of title : The mortgagor next covenants that he will 

defend his title when he is in possession of the mortgaged property or 
will help the mortgagee in defending it when the latter is in 
possession. ■ 

(3) Liability to pay public charges : The mortgagor will, so 
lon 9 as the mortgagee is not in possession of the mortgaged 
property, pay all public charges accruing due in respect of the 
property. 

(4) Performance of conditions of the lease where the 
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mortgaged property is a lease : Where the mortgaged property is 
lease-hold the mortgagor is deemed to covenant that he has paid all 
the rent and performed all the conditions of the lease up to the time 0 f 
the mortgage and if after the mortgage he continues in possession of 
the lease-hold he further undertakes to pay the rents and to observe 
the conditions of the lease. 

(5) Liability to discharge prior mortgages : In the case a 
second or subsequent mortgage, the mortgagor is deer: „a to 
covenant that he will pay the interest from time to time accruing due 
on each prior incumbrance as and when it becomes due, and will at 
the proper time discharge the principal money due on such prior 
incumbrance. 

Q. 28. Write a short note on the implied Contracts by a 
mortgagor with the mortgagee. 

Ans. Implied contracts by mortgagor : In the absence of a 
contract to the contrary to the mortgagor shall be deemed to contract 
with the mortgagee:- 

(1) that the interest which the mortgagor professes to transfer 
to the mortgagee subsists, and that the mortgagor has 
power to transfer the same; 

(2) that the mortgagor will defend, or, if the mortgagee be in 
possession of the mortgaged property enable him to 
defend, the mortgagor’s title thereto; 

(3) that the mortgagor will, so long as the mortgagee is not in 
possession of the mortgaged property, pay all public 
charges accruing due in respect of the property; 

(4) and, where the mortgaged property is a lease that the rent 
payable under the lease, the conditions contained therein, 
and the contracts binding on the lease have been paid, 
performed and observed, down to the commencement of 
the mortgage; and that the mortgagor will so long as the 
security exists and the mortgagee is not in possession of 
the mortgaged property, pay the rent reserved by the 
lease; or if the lease be renewed, the renewed lease, 
perform the conditions contained therein and observe the 
contracts binding on the lease and idemnify the 
mortgagee against all claims sustained by reason of the 
non-payment of the said rent or the non-performance or 
non-observance of the said conditions and contracts; 

(5) and, where the mortgage is a second or subsequent 
incumbrance on the property, that the mortgagor will pay 
the interest from time to time accruing due on each prior 
incumbrance as and when It becomes due, and will at the 
proper time discharge the principal money due as such 
prior Incumbrance. 
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The benefit of the contracts mentioned in this section, shall be 
annexed to, and shall go with the interest of the mortgagee as such, 
and may be enforced by every person in whom that interest is, for the 
whole or any part thereof from time to time, vested. 

Q. 29. Explain the term "equity of redemption". Discuss the 
principle on which the mortgagor’s right to redeem the mortgaged 
property is based. 

Ans. Equity of Redemption : The equity of redemption is the 
right of the mortgagor to redeem the mortgaged property by paying 
off the principal and interest. It is the right of the mortgagor to get 
back his property on payment of the mortgage-debt. It arises when 
the principal money secured by the mortgage becomes due in 
accordance with the terms of the mortgage, and subsists so long as it 
is not barred by limitation or foreclosure. 

The Common Law Courts in England enforced the condition 
with regard to the time and manner of payment of the mortgage 
money strictly, and if the mortgagor failed to pay the loan on the 
appointed day, then at law he lost his right to recover the property. 
The Courts of Equity, however, prevented manifest mischief and 
injustice by holding that "mortgages ought to be treated as a mere 
security for the debt to the mortgagee: that the mortgagee held the 
estate, although forfeited at law, as a trust and that the mortgagor has 
what was significantly called an equity of redemption, Which he might 
enforce against the mortgagee, as he could against any other trust, If 
he applied within a reasonable time to redeem, and offered a full 
payment of the debt and of all equitable charges." The Courts of 
Equity, therefore, compelled the mortgagee to surrender the property 
if the mortgagor applied to redeem at any time before sale. They 
granted this relief to the mortgagor on the ground that equity looked 
to the essence of the transac^o and that a mortgage is in essence a 
borrowing transaction; that t..; borrower is in need of protection and 
a condition whereby if he loses nis property he should be relieved 
against and that the condition of forfeiture in default of payment on 
the due date is a penalty 

Equity of redemption and equitable right to redeem are two 
different things. The differences between the two are as under: 

( 1 ) Equity of redemption arises when the mortgage is created 
but the equitable right to redeem comes into existence 
only after the expiry of the period of redemption. 

(2) Equitable right to redeem is one of the incidents of the 
equity or redemption. 

Q. 30. Explain and illustrate : "Once a mortgage always a 
mortgage." 

Ans. Once a mortgage always a mortgage : Redemption is of 
the very essence of a mortgage and equity does not permit any 
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device or contrivance which is designed to i m P e ^ e rec ^ . is a 
principle was explained by Lindlay, M.R.: A mo 9 9 
conveyance of land as a security for the payment of a 
discharge of some other obligation for which it is given. t nr 

idea of a mortgage; and the'security is redeemable on the P V 
discharge of such debt or obligation, any provision to me y 

notwithstanding. Any provision inserted to prevent redemp 
payment or performance of the debt or obligation for wnic 
security was given is what is meant by a clog or fetter on the equity 
redemption and is, therefore, void. It follows from this that °oce 
mortgage always a mortgage." The Courts of Equity have fougn . 
years to maintain the doctrine that a security is redeemable, a 
mortgage is regarded as a security for money and the mortgagor can 
always redeem on payment of principal, interest and costs; and no 
bargain preventing such redemption is valid, nor will unconscionable 
bargains be enforced. 

Q. 31 . What do you understand by a ‘Clog on the equity of 
redemption’? Cite authorities. 

Ans. Clog on the equity of redemption : The right of 
redemption is inseparably connected with the mortgage, and equity 
does not permit any device or contrivance designed or calculated to 
prevent or impede redemption. Any such device or contrivance is 
termed a clog on the equity of redemption or the right to redeem, and 
is consequently void. 

In Pakistan Section 60 of the Transfer of Property Act confers 
on the moitgagor a statutory right of redemption which cannot be 
fettered by any condition impeding or obstructing redemption. 


"Since the object of a mortgage is merely to afford security to a 
lender, it follows that any contract which directly or indirectly prevents 
the recovery by the mortgagor of his property upon the performance 
of the obligation for which the mortgage was given as security, is 
inconsistent with the very nature of the transaction, for upon such 
performance being complete there is no longer any need or 
justification for the retention of the security. On grounds, therefore, of 
logic as well as of justice, the Courts have consistently held void any 
contract which in this sense is repugnant to the nature of a mortgage 
transaction." (Cheshire, 584). 


The principle was explained by Romer, J. in (1904) A.C. 323: 
"Now there is a principle which I will accept without any 
qualification...that on a mortgage you cannot, by contract between - 
the mortgagor and mortgagee, clog, as it is termed, the equity of 
redemption so as to prevent the mortgagor from redeeming to 
payment of principal, interest and costs." 

In the case of Kreglinger v. New Patagonia Meat Co., (1914) 
A.C. 25, a firm of wool-brokers lent to a company carrying on 
business as meat preservers a sum of £ 10,000 upon the security of a 
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floating charge upon the undertaking ot the company. The agreement 
provided that for five years from the date of the loan tho company 
should sell its sheepskins only to the lenders and should pay thorn a 
commission upon sales to others It was hold that tho right of pre¬ 
emption was enforceable notwithstanding that tho loan was paid ofl 
earlier as the stipulation was a collateral bargain and a condition of 
the loan and was not invalid as a clog on the oqulty of redemption. It 
was observed by Lord Parker: 

There is no rule in equity which precludes a mortgagee from 
stipulating for any collateral advantage, provided such collateral 
advantage is not either- 

(/) unfair or unconscionable;. 

(//) in the nature of a penalty clogging the equity of 
redemption; or 

(iii) inconsistent with or repugnant to the contractual or 
equitable right to redeem." 

Lord Parker of Waddington further observed "I doubt whether, 
even before the repeal of the usury laws, this perfectly fair and 
business like transaction would have been considered a mortgage 
within any equitable rule or maxim relating to mortgages. The only 
possible way of deciding whether a transaction is a mortgage within 
any such rule or maxim is by reference to the Intention of the parties. 
It never was intended by the parties that if the defendant company 
exercised their right to pay off the loan they should get rid of the 
option. The option was not in the nature of a penalty, nor was It, nor 
could it ever become inconsistent with or repugnant to any other part 
of the real bargain within any such rule or maxim. The same is true of 
the commission payable on the sale of skins as to which the option 
was not exercised. Under these circumstances it seems to me that the 
bargain must stand and that the plaintiffs are entitled to the relief they 
claim. 

Marshall thus summarises the two propositions emanating from 
the modern decisions :~ 

(1) The postponement of the contractual right to redeem 
cannot be impugned on the ground that its length is 
unreasonable but only on the ground that It Is oppressive. 

(2) A collateral stipulation in a mortgage transaction is not 
invalid qua collateral stipulation, and If not 
unconscionable, It may form part of the security. 

What is a clog on equity or redemption is a matter of fact in 
each case. The following instances would make It clear: 

(1) Condition ot sale in default : If one of the terms of the 
mortgage is that on the failure of the mortgagor to redeem the 
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mortgage within the specified period, the mortgagor will have no 
daimover the mortgaged property, an^thema^gedeed will b ° e 
deemed to be a deed of sale in favour of the mortgagee, it cannot b 6 
given effect to. It takes away the mortgagor s right of redemption 0 f 

his mortgaged property. 


(2) Long term for redemption : A long term is not necessarily 
a clog on redemption. In Gangadhar v. Shankarlal, AIR 1958 SC 773, 
it was held by the Supreme Court that the term in the mortgage that it 
will not be redeemable until the expiry of 85 years was not a clog in 
the circumstances of the case. 


Accordingly the rule is that if the length of the term is found 
oppressive, redemption would be allowed before the expiry of the 
term. 


( 3 ) Stipulation barring mortgagor’s right of redemption after 
certain period : If there is a stipulation which bars the mortgagors 
right of redemption after certain period, the stipulation is treated as a 
‘clog’ on the mortgagor’s equitable right of redemption. 

(4) Condition postponing redemption in case of default : 

Mortgage was for a term of five years with a condition that if the 
money was not paid the mortgagee might enter into possession for a 
period of twelve years during which the mortgagor cannot redeem. It 
was held that such a condition was a clog because it hinders an 
existing right to redeem. 

(5) Restraint on alienation : A stipulation that the mortgagor 
shall not alienate the mortgaged property or shall not take loan on the 
security of the mortgaged property has been held to be a clog. 

(6) Redemption restricted to mortgagor : An agreement that 
redemption should be available to the mortgagor, and not to his heirs 
has been held as a clog. 


(7) Penafty in case of default : A stipulation to charge 
enhanced rate of interest from the date of the mortgage in case of 
default in payment, has been held to be a clog. 

Exception : Under the proviso to S. 60 of the Transfer of 
Property Act, it is open to the parties to extinguish a mortgage by 
mutual agreement before the expiry of the term mentioned 
thereip. But a tenant who is lawfully inducted on the property under 
' the terms of the mortgage canhot be evicted by the mortgagor on 
redemption of the mortgage before the expiry of the period 
mentioned therein. 


Extinguishment of the right of redemption : The mortgagor’s 
right of redemption is extinguished, (a) by foreclosure; and ( b) when 
the mortgagee has exercised power of sale. 
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Q. 32. Write a short note on Partial Redemption. 

Ahs. Partial Redemption : The last paragraph of S. 60 of the 
Transfer of Property Act states that any person having a share in the 
mortgaged property cannot redeem as of right his own share of the 
property only. In other words, where there are several mortgagors 
none of them can redeem his own share alone, but any of them can 
redeem the entire mortgage. There is a counterpart of this rule, stated 
in S. 67 that any one of the several mortgagees cannot sue to enforce 
only his share of the mortgage debt by foreclosure or sale. It is based 
on the principle that the mortgage is one and indivisible. 

For example, if four fields are mortgaged for Rs. 400, and the 
mortgagor sells field No. 1 to A for Rs. 100, field No. 2 to B for 
Rs. 100, field No. 3 to C for Rs. 100 and the fourth to the mortgagee 
for Rs. 100, then the mortgage of the fourth field is extinguished and 
there remains a mortgage of three fields for Rs. 300. But since the 
mortgagee purchased field No. 4, the integrity of the mortgage as a 
whole has been split up with the result that A, B or C may each 
redeem his one field for Rs. 100. 

RIGHT & LIABILITIES OF MORTGAGEE 

Q. 33. What are the Rights and liabilities of the mortgagee’ 
Discuss. a 

"Right to redeem and the right to foreclose are co¬ 
extensive." Discuss. 

Explain "Redeem up, foreclose down." 

Ans. Rights of a mortgagee : Rights of a mortgagee may be 
detailed as under: 

1. Right to Foreclosure : In the absence of a contract to the 
contrary, the mortgagee has, at any time after the mortgage-money 
has become due to him, and before a decree has been made for the 
redemption of the mortgaged property, or the mortgage-money has 
been paid or deposited in the Court, a right to obtain from the Court a 
decree that the mortgagor should be absolutely debarred of his right 
to redeem the property. A suit to obtain from the Court a decree that 
the mortgagor shall be absolutely debarred of his right to redeem the 
mortgaged property is called a suit for foreclosure. (S. 67). 

When a mortgagor has thus failed to pay off the mortgage 
money within the proper time, the mortgagee is entitled to bring an 
action praying that a day may be fixed on which the mortgagor is to 
pay off the debt, and that in default of payment on that day the 
mortgagor may be foreclosed of his equity of redemption. 

A suit for foreclosure or sale can be brought at any time after 
the mortgage money has become due. But this right is subject to a 
contract to the contrary. The mortgagee may curtail his right of 
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foreclosure or sale. On the other hand, the right of redemption Is not 
subject to a contract to the contrary. 

According to Megarry, "foreclosure was the name given to the 
process whereby the mortgagor's equitable right to redeem was 
extinguished and the mortgagee left owner of the property both at law 
and in equity. The right to foreclose does not arise until the legal right 
to redeem has ceased to exist, i.e., until the legal date of redemption 
has passed." 

In Pakistan under the Transfer of Property Act the remedy of 
foreclosure is confined to the case of a mortgage by conditional sale 
and an anomalous mortgage where the terms of the deed have 
stipulated for foreclosure. 

Co-extensive rights of redemption and foreclosure : The 

right to redeem and the right to foreclosure are co-extensIve. When a 
date is fixed for the payment of the mortgage debt, the mortgagor 
cannot redeem the mortgage before the due date, nor can the . 
mortgagee enforce his security before the due date. The mortgagee 
can neither ask for redemption nor the mortgagee recall his mortgage 
money before the due date. After the mortgagor’s right to redeem 
becomes complete and he has not availed himself of his right to 
redeem, it is then that the mortgagee’s right to foreclose arises. The 
two rights, therefore, accrue at the same time and it may be said that 
the right to redeem and the right to foreclosure are co extensive. 
There is, however, one important difference between the two rights. 
Whereas the right of redemption is not subject to a contract to the 
contrary, the reason being that the mortgagor requires protection 
against oppression, the right of foreclosure Is subject to the contract 
to the contrary because the mortgagee is not in the need of the same 
protection. Hence a mortgagee can curtail his right of foreclosure or 
sale by contract. 

Redeem up foreclose down : Under S. 91 of the Transfer of 
Property Act a subsequent mortgagee has a right to redeem a prior 
mortgagee, while under S. 94 a prior mortgagee has a right to 
foreclose, that is, to deprive of the right of redemption of a puisne 
mortgagee. In other words, prior mortgagees can foreclose 
subsequent mortgagees, while subsequent mortgagees can redeem 
prior mortgagees. Foreclosure Is downwards : redemption Is 
upwards. 

Illustration 

( 1) A mortgages X to. B 

(2) A mortgages X to.C 

(3) A mortgages X to.D 

C is the assignee of part of the right of redemption of A against B and 
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has therefore the right to redeem B, D is also the assignee of the part 
of the right of redemption of A against B and C and therefore D and 
redeem both B and C. In other words since C’s mortgage Is subject 
to B’s, C has a right to wipe off the Incumbrance and since D's 
mortgage is subject to C's and B's, D has the right to pay off C and B. 
This is redeem up. There Is not ‘redeem down,' that Is a prior 
mortgagee has no right to pay off a subsequent mortgagee. He can 
simply foreclose or deprive the right of redemption of a subsequent 
mortgagee. Hence B can foreclose A and as part of A’s right of 
redemption has been transferred to C and D, B can foreclose C or D 
or both. This is the familiar rule ‘foreclose down’. 

2. Right to sell : Under S. 67 of the Act the mortgagee has 
another remedy against the mortgaged property, viz., that of sale. In 
the case of simple mortgages, English mortgages and mortgages by 
deposit of title deeds, the mortgagee, in the absence of a contract to 
the contrary, has at any time alter the mortgage money become due 
to him, and before a decree has been made for the redemption of the 
mortgaged property, or the mortgage-money has been paid or 
deposited, a right to obtain a decree from the Court that the property 
be sold. 

3. Right to sue for mortgage money : The mortgagee has 
also a right to sue for the mortgage money (e) where the mortgagor 
binds himself to repay the same, viz., in a simple or English mortgage, 
(b) where the mortgaged property is wholly or partially destroyed or 
the security rendered insufficient, (c) where the mortgagee Is deprived 
of the whole or part of his security by or in consequence of the 
wrongful act or default of the mortgagor and ( d) where the mortgagor 
fails to deliver possession of the mortgaged property to 
the mortgagee in case the mortgagee be entitled to such possession. 
(S. 68). 

4. Appointment of Receiver : Under S. 69-A a mortgagee 
having the right to exercise a sale without the intervention of the Court 
shall be entitled to appoint a receiver of the income of the mortgaged 
property or any part thereof. Such receiver shall be deemed to be the 
agent of the mortgagor. 

5. Mortgagee’s right to accession to the mortgaged 
property : If, after the date of a mortgage, any accession is made to 
the mortgaged property, the mortgagee, in the absence of a contract 
to the contrary, Shall, for the purposes of the security, be entitled to 
such accession. (S. 70). 

6. Renewal of mortgaged lease : When the mortgaged 
property is a lease, and the mortgagor obtains a renewal of the lease, 
.the mortqage, in the absence of a contract to the contrary, shall,.for 
the purposes of the security, be entitled to the new lease. (S. 71). 
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7. Rights of mortgagee in possession : A mortgagee may 
spend such money as is necessary--(a) for the preservation of the 
mortgaged property from destruction, forfeiture or sale; (o) for 
supporting the mortgagor's title to the property; (c) for making his 
own title thereto good against the mortgagor; and ( d) when the 
mortgaged property is a renewable lease-hold, for the renewal of the 
lease; and may, in the absence of a contract to the contrary, add such 
money to the principal money, at the rate of interest payable on the 
principal, and, where no such rate is fixed, at the rate of nine per cent 
per annum. .But the expenditure of money by the mortgagee under cl. 
(a) or cl. ( b ) shall not be deemed to be necessary unless the 
mortgagor has been called upon and has failed to take proper and 
timely steps to preserve the property or to support the title. 

Where the property is by its nature insurable and if the 
mortgagor has not insured, the mortgagee, in the absence of a 
contract to the contrary, is authorised to insure against loss or 
damage by fire the whole or any part of such property, and add the 
premium to the mortgage debt. (S. 72). 

Liabilities of the mortgagee in possession : When during the 
continuance of the mortgage, the mortgagee takes possession of the 
mortgaged property- 

(1) he must manage the property with ordinary prudence; 

(2) he must use best endeavour to collect rents and profits; 

(3) he must, in the absence of a contract to the contrary, pay 
the Government revenue and all other charges of a public 
nature and rent out of the income of the property; * 

(4) although not bound to spend money on repairs out of his 
own pocket, he must make necessary repairs to the 
property out of the balance of the actual realisation from 
the property after deducting therefrom the payment made 
towards Government revenue and all other charges of a 
public nature; 

(5) he must not commit waste whereby the property is 
destroyed or damaged; 

(6) where property subject to mortgage has been destroyed 
and such property had been insured against loss or 
damage, by fire, he must apply any money which he 
receives under the policy either in reinstating the property 
or in reduction or discharge of the mortgage-money; 

(7) the mortgagee is bound to keep a clear, full and accurate 

account of all sums received and spent bv him as 
mortgagee; J 

(8) after tender or deposit of the mortgage-money the 
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mortgagee Is not entitled to deductions for expenses nf 
m a alrs e (S 0 76 ) C ° l,0Cll ° n chargGS ’ P ublic charges or 


Loss occasioned by default : If the mortgagee fails to perform 
any of the duties Imposed upon him by S. 76 discussed above he 
may when accounts are taken in pursuance of a decree made under 
the provisions of the relevant Chapter of the Transfer of Property Act, 
viz., Chapter IV, be debited with the loss, if any, occasioned by his 
failure. (S. 76). 


Q. 34. When can a mortgaged property be sold without the 
intervention of the Court ? 

Ans. Sale without the intervention of the Court : Section 69 
of the Transfer of Property Act deals with the power of the mortgagee 
to sell the mortgaged property without the intervention of the Court. 
The ordinary rule is that the mortgagee must sue for foreclosure or 
sale through Court or sue for the mortgage money. But in certain 
special cases this section gives the mortgagee the power to sell 
without recourse to Courts. Those cases, which have been 
enumerated in this section, are detailed as under: 


(1) Where the mortgage is an English mortgage and neither of 
the parties is Hindus, Muslim or Buddhist or a member of 
any other race, sect, tribe oi* class from time to time 
specified by the Provincial Government. 

(2) Where the mortgagee is the Federal Government or a 
Provincial Government or a Banking Company as defined 
in the Banking Tribunals Ordinance, 1984. 


(3) Where the mortgaged property or any part thereof was, on 
the date of the execution of the mortgage, situate within 
the town of Karachi or in any other town or earea which 
the Provincial Government may specify in this behalf and 
the deed contained an express power of sale. 


Conditions for the exercise of power : Sub-section (2) 
prescribed certain conditions to be observed before the power can be 
exercised. 


The mortgagee exercising the power of sale cannot himself 
purchase the property. 


Q. 35. Explain the doctrine of tacking of mortgages. N How 
far has it been recognised the Country ? 


Ans. Doctrine of tacking : The doctrine of tacking applies to 
equitable Interest arising under a mortgage or in any other way. 

Tacking means adding a subsequent mortgage to an earlier 
one. It unites securities given at different times, so as to prevent any 
intermediate purchasers from claiming a title to redeem the mortgage 
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which is prior, without redeeming or discharging the other mortgages 
also, which are subsequent to his own title. Thus a third mortgagee 
having no notice of a second mortgage at the time his mortgage was 
made, might subsequently acquire the first mortgage and squeeze 
out the second mortgagee. 

There is, certainly, great apparent hardship in the application 
of the doctrine of tacking; for it seems conformable to natural justice 
that each mortgagee should, in such a case, be paid according to the 
order and priority of his incumbrance." 

The doctrine of tacking is based upon two maxims of equity, 
viz., (i) He who seeks equity must do equity; and ( ii) where equities 
are equal the law shall prevail. When two persons have equitable 
claims over one and the same property and one of them in addition 
also gets the law on his side, i.e., obtains legal possession and equal 
equity, then he who has got legal estate shall have prior claim. Thus 
suppose there are successive mortgages such as 

X is mortgaged to.A 

X is subsequently mortgaged to.B 

X is again mortgaged to.C 

and A is in possession of the legal estate, the subsequent mortgagees 
B and C having equitable right only. Under the doctrine of tacking, if 
C who had advanced on his mortgage without notice of a second 
mortgage to B at the time his mortgage was made, pays off A and 
gets into possession of the estate X, he gets priority over B and might 
squeeze out the second mortgagee, though C’s mortgage was 
executed subsequently to that of B. But if the third mortgagee had 
paid off the first mortgage with notice of the intermediate mortgage of 
B, he could not squeeze out the second mortgage by uniting the two 
mortgages on the maxim where equities are equal, he first in time 
shall prevail. 

The doctrine of tacking was, however, inapplicable where it 
was inequitable to get in the legal estate as where the third mortgagee 
had notice of the first mortgagee’s being trustee for the second, or the 
mortgagor being himself a trustee for a third party. That proposition is 
based oh the doctrine that a person claiming to be a bona fide 
purchaser for value of the legal estate must definitely establish himself 
as such. 

The doctrine of tacking has been abolished in England by the 
Law of Property Act, 1925. It has introduced the principle of adapting 
to mortgage of a legal estate in land of the new system or priority bv 
registration. (S. 97). K y 

Priority of mortgages, whether legal or equitable, of a legal 
estate in land depends on registration, except in the case of mortgage 
protected by the deposit of documents relating to the legal estate 
effected. 
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Section 93 of the Transfer of Property Act also prohibits tackinq 
in the country by providing that "no mortgagee paying off a prior 

m0 rtnano ihaifthtr ° r wlthout n0,ice of an intermediate 
m S®’Thn! n e K b o y i cqu ' re P riorit y in aspect of the original 

,h^'tJ h tn ' h l. ab °, Ve . exam P le C may redeem A and be 
abrogated to the rights of A, but he only takes priority over B in 

own mortgage m0rt9age whlch he P a V s otf and n °> in respect of his 

Q. 36. He who is prior in time is prior in right. Explain. 

Pr,or time is prior in right ; As a property may be 

whichthemTnn' han 0 " Ce ' 9 C ° n " iCt is ' ikel V t0 arise ^tome rights 

mle is'he whn k n!f S P° ssess am . on 9 themselves. The fundamental 
rule is he who is prior in time is prior in right. Suppose a property of 

toVfor Rs 2 R onn°anH°th S m t ort 9 a 9 e ^ first t0 A for Rs. 5,000 and then 
Ra - 2 ’°°? and then t0 c for Rs. 1,000. If the mortgage money 

If " ot P. a ' d and the f Property comes to be sold A will get his money 
first, and then out of the balance B will be paid before C. 

exceptk)ns ePti0nS 1 Th ' S general rule ls sub J ect to the following two 


(1) Section 78 of the Transfer of Property Act lays down that 
where through the fraud, misrepresentation or gross neglect of a prior 
mortgagee, another person has been induced to advance money on 
the security of the property mortgaged, the prior mortgagee shall be 
postponed to the subsequent mortgagee. For example, A has 
advanced Rs. 5,000 to B by way of deposit of title deeds. C, before 
advancing money to B enquires from A whether the property is free 
from incumbrance and A does not mention his own mortgage and 
tells C that the property is free from mortgage, In such circumstances 
C will have priority over A. 

(2) Another exception is provided under Section 79. It lays 
down that a mortgagee who makes a subsequent advance does not 
acquire priority with respect to that advance over an intermediate 
mortgagee. Thus A mortgages X to B to secure Rs. 5,000. A thereafter 
mortgages the same property to C to secure Rs. 2,000. Subsequently 
B advances Rs. 1,000 to A on the same security. Here B’s mortgage 
of Rs. 5,000 is prior to C’s mortgage. Under the rule of priority, the 
subsequent advance of Rs. 1,000 made by B is not prior to C’s 
mortgage. In fact, C’s mortgage of Rs. 2,000 is prior to B’s 
subsequent advance of Rs. 1,000. But the exception made by this 
section is that if B’s mortgage No. 1 is to secure a present advance as 
well as future advances up to a fixed maximum, then any further 
advance made by B within that maximum will be treated as part of the 
first mortgage and take priority over C’s mortgage of Rs. 2,000, No. 2, 
provided C had notice of that type of mortgage. 


Scanned by CamScanner 



64 


Questions & Answers 


Q 37 Explain ‘Consolidation of Mortgages’, is a 
mortgagee bound to redeem two or more mortgages in favour 01 
the same mortgagee together? 

Ans. Consolidation of Mortgages : It is an equitable doctrine 
that a mortgagee who held several mortgages by the same mortgagor 
could insist on the redemption of all, if the mortgagee sought to 
redeem any of them. This is based upon equitable maxim, He who 
seeks equity must do equity", i.e., a mortgagor seeking to redeem 
one of several mortgages is obliged to redeem all so as to do equity 
to the mortgagee by redeeming all the mortgages. 

Doctrine is now excluded by S. 93 of the Law of Property Act, 
1925, unless a contrary intention is expressed in the deeds. The Court 
does not favour the extension of the doctrine of ‘consolidation ot 

mortgage’. 

Under S. 61 of the Transfer of Property Act the law against 
consolidation lays down that a mortgagor who has executed two or 
more mortgages in favour of the same mortgagee shall.be entitled to 
redeem separately or simultaneously. 

(1) A, the owner of farms Z and Y, mortgages Z to B for 
Rs 1 000. A afterwards mortgages Y to B for Rs. 1,000. A may 
institute a suit for the redemption of the mortgage of Z alone, or for 
the redemption of both Z and Y. B the mortgagee, cannot compel A 
to redeem both Z and Y together. 

(2) A mortgages X to B. Later on A mortgages X again to B by 
a subsequent mortgage. In this case A may either redeem the later 
mortgage or prior one or redeem them together unless restrained by 
a contract to the contrary. 

In either of the two illustrations the mortgagor has a right to 
redeem separately or simultaneously and the mortgagee cannot insist 
the mortgagor to consolidate the mortgage, i.e., redeem all together. 


MARSHALLING & CONTRIBUTION 


Q. 38. Explain the doctrine of Marshalling of Securities. 
Illustrate your answer. 

Ans. Marshalling of Securities : Where there are two or more 
creditors of the same debtor, one creditor having a right to resort to 
two funds of the debtor for the payment of his debt, and the other to 
resort to one fund only, the Court will so Marshal or arrange the funds 
that both creditors are paid as far as possible. Thus suppose- 

A mortgages X and Y to.B 

A again mortgages X to.c 


then, under the doctrine of Marshalling B is to realise his debt first out 
of Y in order to leave as much as possible of X to“ C 


I 
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The doctrine is thus explained in Halsbury’s Laws of England 

••If the owner of two properties mortgages both to the same 
e rson, and afterwards mortgages only one to a second mortgagee, 
the Court will Marshal the two properties so as to throw the first 
mortgage as far as possible on the property not included in the 
second mortgage. The principle applies whatever be the nature of the 
estates, whether, for instance, they are free-hold or copy-hold; and it 
extends to charges and liens. But in accordance with the rule that 
marshalling will not be allowed to the prejudice of a third party, where 
two estates, X and Y, are mortgaged to A, and X to B, and then Y is 
mortgaged, to C; B cannot require A to satisfy himself out of Y and so 
exclude C, but A must satisfy himself rateably out of the estates, If, 
however, C’s mortgage is expressly subject to prior satisfaction of A 
and B’s debts, then B is entitled to Marshal. 


In order that a case for marshalling may arise, there must be 
two or more mortgages of the same mortgage or a common debtor. 


Section 81 of the Transfer of Property Act enacts the provision 
of the doctrine of marshalling in Pakistan. 

The doctrine of marshalling lays down a rule of natural justice 
that none should be permitted from wantonness or caprice to do an 
injury to another. But marshalling will not be enforced to the prejudice 
of the prior mortgagee. The prior mortgagee cannot be compelled 
where there is any doubt as to the sufficiency of the fund or where the 
fund is of a dubious character or is one which may involve him in 

litigation to realise. Thus 

A mortgages X and Y to.B. 


A mortgages X to.C. 

A mortgages Y to.D. „ 

If in the above case C were to insist that B should pay himself 
out of Y there might nothing be left for D. Marshalling will not, 

therefore, be enforced. 

It should be noted that this section safeguards the interests for 
consideration and not those ofa volunteer. The^nght of marshalling 
may be excluded by a contract between the parties 

n as Explain and illustrate the doctrine of Contribution. 
On wh7chmaxfm P ol equity, it is based? 

a.. Contribution : Where several properties, whether of one 

'.“srsaSriSffi 

»ISrc -«s -?«• r«r,s 
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Illustration : X and Y are mortgaged to M. X belongs to A and Y 
to B. The value of X is Rs. 10,000 and the value of Y is Rs. 20,000. X 
and Y must contribute to the payment of M’s mortgage in the ratio 
of 1:2. 


In Pakistan S. 82 of the Transfer of Property Act enshrines the 
principles of contribution. It lays down that where property subject to 
a mortgage belongs to two or more persons having distinct and 
separate rights of ownership therein, the different shares in or parts of 
such property owned by such persons are, in the absence of a 
contract to the contrary, liable to contribute rateably to the debt 
secured by the mortgage, and for the purpose of determining the rate 
at which each such share or part shall contribute, the value thereof 
shall be deemed to be its value at the date of the mortgage after 
deduction of the amount of any other mortgage or charge to which it 
may have been subject on that date. Further, where, of two properties 
belonging to the same owner, one is mortgaged to secure one debt 
and then both are mortgaged to secure another debt, and the former 
debt is paid out of the former property, each property is, in the 
absence of a contract to the contrary, liable to contribute rateably to 
the latter debt after deducting the amount of the former debt from the 
value of the property out of which it has been paid. The section further 
lays down that where marshalling and contribution might conflict with 
each other, marshalling is to prevail. 

The doctrine, in the words of Fisher, provides that if several 
estates be mortgaged for a subject equally to one debt, the several 
estates shall contribute rateably to that debt, being valued for that 
purpose after deducting from each estate any other incumbrance by 
which it is affected. 

The obligation to contribute is not personal but attaches to the 
properties. 

On which maxim based : It is based on ‘Equality’ is equity. 

Q. 40. State the points of distinction between Marshalling 
and Contribution. Illustrate your answer by examples. 

Ans. Contribution and Marshalling : Contribution is the 
converse of marshalling. Marshalling requires that a mortgagee who 
has the means of satisfying his debt out of several properties shall 
exercise his right as not to take from another mortgagee the property 
which forms his only security. Contribution requires that a property 
which is equally liable with another to pay a debt shall not escape 
because that mortgagee has been paid out of that fund alone. 

The right of contribution is subject to the right of Marshalling 
Suppose there are two properties X and Y. X is worth Rs. 1 000 and Y 
is worth Rs. 200 and Y are mortgaged to A for Rs. 600. Y is 
mortgaged to B for Rs. 150. If X and Y contribute towards the debt of 


Scanned by CamScanner 



67 


Principles of Equity 


A, X must furnish Rs. 500 and Y Rs. 100. It means that if the rule of 
contribution is applied Rs. 100 would be left out of which B will have 
to be paid. In this case marshalling is to be applied A shall have his 
Rs. 600 paid out of X. Y should be left to satisfy The debt due to B 

Q. 41. Who are the persons, besides the mortgagor, who 
can claim redemption of the mortgaged property? Discuss. 


Ans. Persons who may sue for redemption : Besides the 
mortgagor, any of the following persons may redeem or institute a 
suit tor redemption of the mortgaged property, namely:-- 


(1) any person (other than the mortgagee of the interest 
sought to be redeemed) who has any interest in, or 
charge upon, the property mortgaged or in or upon the 
right to redeem--this will indude puisne mortgagees: 

(2) any surety for th4 payment of the mortgage debt or any 
part thereof—this will include the purchaser of the equity of 
redemption; or 


(3) any creditor of the mortgagor who has in a suit for the 
administration of his estate obtained a decree for sale of 
the mortgaged property. 

SUBROGATION 

Q. 42. Discuss fully the principle of Subrogation. Who are 
the persons entitled to the right of Subrogation? 

Ans. Subrogation : The term ‘subrogation’ means substitution. 
It is the substitution of one person or thing for another, so the same 
rights and duties which attached to the original person or thing attach 
to the substituted person or thing. Prior to the Transfer of Property 
(Amendment) Act of 1929, this doctrine was only confined to a 
subsequent mortgagee paying off a prior mortgagee. As a matter of 
justice and equity, it should apply generally to all cases other than 
those of a mortgagor who pays off his own debt or of a mere 
volunteer. 

In Biseswar Prasad v. Lala Sarnam Singh, (1907) 6 Cal. L J 
134, it was observed as follows:- 

"While the doctrine will be applied in general wherever the 
person other than a mere volunteer pays a debt or a demand, which 
in equity or good conscience should have been satisfied by another 
or where the liability of one person is discharged out of a fund 
belonging to another, or where one person is compelled for his own 
protection or that of some interest which he represents to pay a debt 
for which another is primarily responsible or wherever a denial of the 
right would be contrary to equity and good conscience, the doctrine 
will never be permitted where application of it would work injustice to 
the rights of those having equal or superior equities. 
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The Report of the Special Committee pointed out: 

"In our opinion, all persons who haye an interest in the 
mortgaged property or in the right of redemption, except the 
mortgagor, that is, all those, who are referred to in Section 91 
as having the right of redemption, should be entitled to be 
subrogated to or substituted in the place of the creditor who is 
paid off." 

In order to give effect to the above recommendation, the 
Amending Act of 192a omitted Sections 74 and 75 and provided 
Section 92, which is more comprehensive than the old sections. 

Section 92 of the Transfer of Property Act lays down that when 
a person other than the mortgagor pays off the mortgage money he is 
substituted in the place of the mortgagee whom he pays off. 

Illustrations : (1) A mortgages to B. 

A mortgages to C. 

C can pay off B and stand in his place. 

(2) A and B mortgage ‘X’ to C. B is the surety. B can pay off C 
and be subrogated to the place of C. 

In equity the doctrine of subrogation has been applied in three 
cases: (1) Where a person has supplied money to the wife for 
necessaries; (2) where a person has lent money to a company which 
borrowed it in excess of its borrowing powers, and the money has 
been applied in reducing the liabilities of the company; and (3) where 
an executor has incurred debts in carrying on the business of a 
testator. 

Kinds of subrogation : Subrogation is of two kinds: (1) legal 
and (2) conventional, i.e., by agreement. 

(1) Legal subrogation : It arises by operation of law 
According to Section 92, any of the persons referred to in Section 91 
on redeeming property subject to the mortgage have, so far as 
regards redemption, foreclosure or sale of such property, the same 
rights as the mortgagee whose mortgage he redeems may have 
against the mortgagor or any other mortgagee. In Laxmi Ramji v Smt 
Lohana Rao, AIR 1970 Guj. 73, it was observed that the person 
desiring the legal subrogation must prove- 

(/) that he had pre-existing interest or charge on the property; 

(//) that he had redeemed the same in full, and 

(Hi) that he had paid the amount for the protection of fiis 
interest. 

(2) Conventional subrogation : A conventional subrogation 
takes place where the person paying off the mortgage debt is a 
stranger and has no interest of his own to protect, but he advances 
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money under an agreement, express or implied, that he would be 
subrogated to the rights and remedies of the mortgagee whose 
mortgage is paid off by his money. 


The doctrine of subrogation is not applicable to a mere 
stranger and volunteer who has paid the debt to another without any 
agreement for subrogation. Partial redemption of the mortgage debt 
also does not give rise to the right of subrogation. 

tho . £ er ? on * entit . ,e t0 the r, 9^f *• The persons who are entitled to 
the right of subrogation are the following 


( ) Any .person who has any interest in the property 
mortgaged or in the right to redeem, viz., a puisne 
mortgagee redeeming a prior mortgagee and a purchaser 
of the right of redemption redeeming a mortgage. 

(2) A co-mortgagor redeeming the mortgage. 

(3) A mortgagor’s surety redeeming the mortgage. 

(4) Any creditor of the mortgagor who has obtained a decree 
for sale of the mortgaged property. 


Section 69 of the Contract Act also embodies the doctrine of 
subrogation. It enacts: "A person who is interested in the payment of 
money which another is bound by law to pay, and who therefore pavs 
it is entitled to be reimbursed by the other. 

Illustrations : B holds land in Sindh, on a lease granted by A 
the zamindar. The revenue payable by A to the Government being in 
arrear, his land is advertised for sale by the Government. Under the 
revenue law, the consequence of such sale will be the annulment of 
B’s lease. B, to prevent the sale and the consequent annulment of his 
own lease, pays to the Government of the sum due from A. A is 
bound to make good to B the amount so paid. 


LIEN 


Q. 43. Define Lien. Describe its various divisions and 
distinguish between them. 

Ans. Lien : A lien is the right to hold the property of another as 
security for the performance of an obligation. According to Story a 
lien is not, in strictness, a jus in re or jus ad rem but it is simply a right 
to possess and retain the property subject thereto, until some charge 
attaching to it is paid or discharged. 

A lien may either be legal or equitable. A legal Hen is that which 
Was recognised by the common law; an equitable lien is that which 
was recognised and enforceable only in Courts of Equity. 

Possessory Lien : An instance of legal lien recognised by 
common law is furnished by possessory lien. Bankers, factors, 
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wharfingers, attorneys of a High Court and policybrokers may retain, 
as a security for general balance of account, any goods bailed to 
them. Possessory liens may either be general or particular. The 
former enables the person in possession of chattels to retain them 
•until all his daims against the owner of the chattels are satisfied. There 
is a general lien in the case of solicitors, bankers, factors, 
stockbrokers, etc. A particular lien enables the possessor to retain the 
goods until all charges incurred by him in respect of those goods only 
have been paid. An artisan’s right to retain an article delivered to him 
to work until he is paid for the labour expended thereon furnishes an 
instance of particular lien. 

Equitable lien : An equitable lien is an equitable right conferred 
upon one man to a charge upon the real or personal property of 
another until the satisfaction of certain specific claims. An equitable 
lien does not depend upon possession and is not enforceable against 
a purchaser for value without notice. 

A legal lien differs from an equitable lien in two ways, viz., 

(1) There is an element of possession involved in a legal lien, 
conferring on the person in possession to detain the 
property until payment; equitable lien exists irrespective of 
possession, and enables the owner of such lien to have 
the right to a judicial sale to satisfy the lien; 

(2) The common law lien is lost as soon as the person loses 
possession of the property subject to the lien, but as long 
as it lasts it is available against the whole world; an 
equitable lien cannot be asserted against the purchaser of 
the legal estate for value without notice of the lien, but it 
binds every person receiving the property even for value if 
such person had notice of the lien. 

Kinds of Equitable Lien : The two important kinds of equitable 
lien are: (1) vendor’s lien on land, and (2) vendee’s lien on land. 

(1) Vendor’s Lien on land : The principle underlying the 
vendor’s lien on land was thus explained by Lord Eldon in Mackreth v. 
Symmons, 15 Ves. 329, "Where a vendor, in compliance with a 
contract for the sale of an estate, executes a conveyance thereof but 
the purchase money is wholly or partially unpaid, then, 
notwithstanding that on the face of the conveyance it is expressed to 
have been paid, or that a receipt for it is endorsed thereon, the vendor 
has a lien on the estate for the money remaining due to him." The 
vendor’s lien is enforceable against (/) the purchaser himself and his 
heirs and all persons taking under him or them as volunteers; (ii) 
subsequent purchasers of the property for valuable consideration but 
with notice of the lien; and (iii) the assignee in bankruptcy of the 
purchaser. 
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The vendor’s lien may be lost by express or implied waiver, 
laches, or by limitation. 


(2) Vendee’s Lien on Land : This arises where the vendee 
after having paid the purchase-money or any part of it is unable to 
enforce the contract for want of title in the vendor, or for any other 
valid reason does not enforce the contract. 

Solicitor’s Lien : A solicitor may have ( i ) a general, passive or 
retaining lien, (//) a common law lien on property recovered or 

*J lrou 9h his instrumentality, or (iii) a statutory lien enforce¬ 
able by a charging order. 


an , he so, ' c ^ or s general lien enables him to retain deeds, books 
n..r™o Pe ?^ 0f hlS Cl ? nts comi ng into his hands as solicitor for the 
Hiont° Se ? h ' S * cost . of iihgation. The lien is available only against the 
client and not against third persons. The lien is not defeated nn 
account of his discharge by the client. defeated on 

Th ? solicitor s ,ien at common law extends to proDertv 
recovered or; preserved or proceeds of any judgment obtained for 
the client by his efforts. Such lien extends only to costs of recoverina 
or preserving the property in dispute including, of course costs of 
protecting his right to such trusts, and does not extend to the qeneral 
balance of account or to real property. y nerai 

t . t= ,n .. P ^ kistan in the absence of a statute governing solicitor’s lien 
the English common law governs the rights and duties of attornevs 
and it has been held that this lien is upon the funds monev nr 
property recovered for the client by his solicitor. Section 171 of thl 
Contract Act provides that attorneys may, in the absence of * 
contract to the contrary, retain as a security for general balanrp nf 
account, any goods bailed to them. A solicitor has therefom 1 
general lien upon all his client’s papers and documents for oavmpnt 
of all taxable costs, charges and expenses incurred by him on Lhl ♦ 
of his client. y on Dehalf 


CHARGE 


. Q. 44. Define Charge. Distinguish Charge from Mortgage. 

Ans. Charge : Wherv a lien arises by express contract it is 
often termed as charge. A charge is a right to payment out of thp 
property specified without any charge of ownership. 

Section 100 of the Transfer of Property Act defines a charoe as 
under: a 


"Where immovable property of one person is by act of parties 
or operation of law made security for the payment of money to 
another, and the transaction does not amount to a mortgage, the 
latter person is said to have a charge on the property. 


* 
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A charge can be created by act of parties or by operation of 
law. 

Charge by Act of Parties : A inherited an estate from his 
grandmother and executed an agreement to pay his sister B a sum of 
Rs. 100 per month out of the income of the estate. B has a charge on 
the estate. 

Charge by Operation of Law : A vendor’s lien for unpaid 
purchase money is an instance of a charge by operation of law. So 
has a buyer a charge for money paid in advance. 

Mortgage and Charge Distinguished : A charge may be 
distinguished from a mortgage with the aid of the following chart 

Charge Mortgage 

1. There is no transfer of 1. It is a transfer of an interest in 

interest in the property, but immovable property. 

the creation of a right of 
payment out of the 
property specified. 

2. |t is not a right in rem and 2. It being a transfer of interest is 

is only good as against a ’ a right in rem and is good 

subsequent transferee with against subsequent trans¬ 
notice. ferees even though they be 

bona fide purchasers for value 
without notice. 

3. It can be created by act of 3. It can be created only by act 

parties or by operation of of parties. 

law. 

4. It does not necessarily 4. It implies a debt, 
imply a debt. 

5. There is no personal 5. There is a personal liability to 

i liability. pay in a simple mortgage. 

6. One created by operation 6. A simple mortgage requires 

of law does npt require registration. H 

registration. 

MARRIED WOMEN 

Q;*‘45. At common law the existence of the Wife as a Legal 
person, separate and distinct from her husband was not 
recognised. Fully discuss this with special reference to the 
changes brought about from time to time by legislation in 
England and in Pakistan. ' * 

Ans. Married Women’s Position at Common Law : The., 
nature of a married woman s position at common law has been very 
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well described by Blackstone : "By marriage the husband and wife are 
one person in law, i.e., the very being or legal existence of a woman 
is suspended during the marriage or at least is incorporated or 
consolidated into that of the husband, under whose being, protection 
and cover she performs everything." According to Bacon so long as 
the marriage continues, "the law looks upon the husband and wife but 
as one person, and therefore allows of but one will between them, 
which is placed in the husband as the fittest and ablest to provide for 
and govern the family." 

The Court of Equity, however, interfered with this position with 
a view to mitigating some of the disabilities and hardships under 
which a married woman suffered at common law. Story generalises 
the innovations made by the Court of Chancery in the following 
words : "Now, in Courts of Equity, although the principles of law, in 
regard to husband and wife, are fully recognised and enforced in 
proper cases, yet they are not exclusively considered. On the 
contrary, Courts of Equity, for many purposes, treat the husband and 
wife, as civil law treats them, as distinct persons, capable (in a limited 
sense) of contracting with each other, of suing each other, and of 
having separate estates, debts and interests. A wife may, in a Court of 
Equity, sue her husband and be sued by him. And in cases respecting 
her separate estate, she may also be sued without him; although he is 
ordinarily required to be joined for the sake of conformity to the rule of 
law, as a nominal party, whenever he is within the jurisdiction of the 
Court, and can be made a party." 

Married Women’s Property Act, 1882, however, converted the 
above equitable rights of the wife into legal rights by providing that a 
married woman is capable of acquiring, holding or disposing of by will 
or otherwise any real or personal property as her separate property 
and that she is capable of entering into and rendering herself liable in 
respect of her separate property on any contract or in tort as if she 
were feme sole. 


With regard to the position of married women in Pakistan the 
Islamic law does not recognise the doctrine of coverture (which is the 
condition of being a married woman) and gives scope to a woman to 
retain her separate legal entity enabling her to deal with her property 
in any way she likes without her husband s consent. 


Q. 46. Explain ‘Restraint on Anticipation’. 

Explain what is meant by ‘Pin-money’ and Alimony. 

Ans. Restraint on Anticipation : Anticipation is the act of 
assigning, charging or otherwise dealing with income before it 
becomes due. A clause against anticipation is meant to protect the 
wife’s property from the influence of her husband by preventing her 
from depriving herself of the benefit of thefuture ? la use 

was inserted in a settlement of property on a woman with a view to 
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warding off the danger of yielding to the solicitations of her husband 
to dispose it of. 


The validity of the restraint has received statutory recognition in 
the Married Women’s Property Act, 1882. 

The Courts of Equity construed the restraint on anticipation 
clause very strictly so that the woman could not absolve herself of this 
restriction even though the alienation was distinctly to her benefit. The 
Law of Property Act, 1925, which is the reproduction of Section 39 of 
the Conveyancing Act, 1881, however, permits the Court to release 
the restraint with the consent of the wife if the Court thinks that such 
release is to her benefit. 

Pin-money : It is an allowance settled upon the wife by the 
husband before marriage for her dress and personal expenses with a 
view to decking her person suitably to her husband’s rank. A wife has 
only a limited right to recover arrears to pin-money. 

Alimony : It is an allowance made to a wife out of her 
husband’s estate for her support during divorce or judicial separation 
proceedings or after their termination. It is granted for the support of 
the wife and she has no power to assign it. 

GUARDIANS, INFANTS, IDIOTS & LUNATICS 

Q. 47. Court of Chancery exercised a beneficial jurisdiction 
over infants, idiots, lunatics and married women. Briefly explain 
this. Explain the different classes of guardians, advertina to 
Pakistani law on the subject. 9 

• 

Ans. Court of Chancery : Court of Chancery, from the earliest 
times, exercised jurisdiction over infants, idiots, lunatics and married 
women. Since the passing of the Judicature Act of 1873 this 
jurisdiction of the Court of Chancery has been assigned to the 
Chancery Division of the High Court of Justice. The jurisdiction over 
infants is founded on the prerogative of the Crown as parens patriae 
with a view to protecting the person and property of the infants The 
Chancery Division has now authority over the appointment and 
removal of guardians, maintenance of infants and management and 
disposition of their property. 


Guardian : The guardian may be natural, testamentary or 
statutory. The common law gave to the father the guardianship of his 
legitimate children, children during the age of nurture and until the 
age of discretion. The limit was fixed at 14 years in the case of a boy 
and 16 in the case of a girl. The father’s legal right of guardianship 
now continues till the infant attains the age of twenty-one 


A person appointed by the father or mother by means of a 
deed or will to act as guardian after his of her death is known as he 
testamentary guard'an. He is entitled to manage the infant’s property 
and to look after his personality. K 1 
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After the death of the father, the mother is the statutory 
guardian jointly with the testamentary guardian, if any. 

In Pakistan the Majority Act, 1875, fixes the age of majority at 
18 years, except those for whose person or property or both a 
guardian has been appointed by a Court or those whose property is 
under the superintendence of the Court of Wards in which case the 
age is 21 years. 

PERFORMANCE & SATISFACTION 

Q. 48. Explain the doctrines of Performance and 
Satisfaction. 


Ans. Doctrine of Performance : The equitable doctrine of 
performance is not to be confused with the doctrine of part 
performance, which has been discussed susbequently under the 
Specific Relief Act. The doctrine of performance is based upon the 
maxim "Equity imputes an intention to fulfil an obligation." Strahan 
defines performance as meaning transfer of property which, whether 
the donee wishes or not, operates in law as a complete or pro tanto 
discharge of a previous legal liability of the donor. Thus where A is 
bound in equity to do an act for B but leaves that act undone and 
instead does some other act which is of a kind applicable to the 
performance of the covenant, equity will seize upon something else 
that he has done and render it available for the benefit of B. In the 
same manner if a person has covenanted to purchase and settle 
reality and afterwards purchases it but does not settle the same, the 
purchase would be treated as a performance pro tanto if the lands 
purchased are of less value than the lands covenanted to be 
purchased and settled. 

Doctrine of Satisfaction : Satisfaction, according to Strahan, 
means a transfer of property which, if the donee accepts it, operates 
in law as a complete or pro tanto discharge of a previous legal liability 


of donor. 

Satisfaction and Performance : Satisfaction relates to the 
doina of an act in substitution for the performance of an obligation, 
whereas in performance the identical act which the party covenanted 
to do is considered to have been done. Another difference between 
the two doctrines is that the doctrine of satisfaction is clearlyjbased 
upon an implied intention of the testator,- but the doctrine of 
performance rests on the ground of natural |ust.ce, /.e„ equity will 
seize upon something else that he has done. 

Ordinary Debts and Portion Debts : The doctrine of 
satisfactory be considered with regard to ordinary debts and 

portion debts. 

H ,„ hurv observes that if a debtor, without mentioning the 
debt in his wrbequeXs by it to his creditor a sum as great as, or 
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greater than, the debt, his legacy destroys or swallows up the debt; 
but this result does not follow if the legacy were on a contingency, or 
were less than the debt. But it has to be noted that though there is an 
equitable presumption in favour of satisfaction of a debt by a legacy 
of equal or greater amount, the Courts will never make a great deal of 
residence to circumstances which will lead up to its overthrow. And if 
the legacy is less than the debt, there will be no satisfaction, not even 
pro tanto. Then again in order to attract the application of the doctrine 
of satisfaction the amount of the legacy must be certain and should 
have been incurred before the will. 

With regard to a portion debt (which is a debt incurred by a 
ather or mother by way of making provision for a child of his or her, 
or a debt incurred by some other person standing in loco parentis to 
ano her in favour of the other), the rule is that there is the presumption 
o satisfaction of the outstanding obligation to make a provision if a 
parent gives subsequently legacy to his child. Equity leans against 
legacies being taken in satisfaction of debt, but leans in favour of a 
provision by will being in satisfaction of a portion by contract, feelinq 
1 Qreat 'mprobability of a parent intending a double portion for one 
child to the prejudice generally of other children. The difference in the 
two cases is illustrated thus: 


(1) In the case of debt, small circumstances of difference 
between the debt and the legacy are held to negative any 
presumption of satisfaction; whereas in the case of 

portions, small circumstances are disregarded; 

(2) In the case of a debt, a smaller legacy is not held to be in 
satisfaction of part of a larger debt; but in the case of 
portions it may be satisfaction pro tanto; and 

(3) It has been decided that in the case of debt a gift of the 

whole or part of the residue cannot be considered as a 
satisfaction, because it is said that the amount beina 
uncertain, ft may prove less than the debt. y 


In Pakistan the rule with regard to satisfaction of portion bv a 
subsequent legacy is opposed to the English law and is governed hv 
the Succession Act. a y 


LACHES & ACQUIESCENCE 

Q. 49. Explain clearly Laches and Acquiescence Dointina 
out the difference. What is their effect on a suit? Pointing 

Ans - H* che# : Laches means negligence or unreasonable 
delay in asserting or enforcing a right. Delay defeats eouitv EolSv 
aids the vigilant and not the indolent. The SSdf'SS 
therefore, enjoins upon a plaintiff to prosecute his claim without detey.’ 

Acquiescence : Acquiescence denotes assnnt to on 
Infringement of one's rights, which may be either expressed or 
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.mplied from conduct. The plaintiff in such a case remains standing by 
for a considerable time while the violation of his right is in progress. 
The plaintiff allows another person to go on with his work and lay out 
his money and labour upon his (plaintiff’s) land without objections. 
This signifies the giving of assent in an implied manner even after the 
plaintiff became aware of the infringement of his right and disentitles 
him to the assistance of the Court. Acquiescence is thus dependent 
upon the knowledge and conduct of the party. 

Distinction between Laches and Acquiescence : The 

distinction between laches and acquiescence may also be noticed. 
Acquiescence is the larger of the two. It includes laches. Laches is 
merely passive while acquiescence implies active consent. Hansbury 
pomts out that when a defendant pleads laches on the part of the 
plaintiff, he asserts simply that the plaintiff has allowed time to elapse, 
but where he charges him with acquiescence, he charges him also 
with actively waiving his rights. Brunyate points out that the law of 
acquiescence is a co-herent body of law rather than a set of 
disconnected principles. The law of laches in the narrow sense is not 
co-herent for it is the sum of the various reasons why lapse of time 
should in various circumstances operate of itself as a defence. 

Effect of Laches and Acquiescence : The effect of laches and 
acquiescence on a suit may now be studied. In the case of laches 
there is no fixed period of time beyond which the suit, if brought, is 
dismissed. The Courts look into the facts and circumstances of each 
case and decide for themselves whether there was unreasonable 
delay in bringing the suit on the part of the plaintiff; whether the 
plaintiffs delay has resulted in loss or destruction of evidence and 
whether the plaintiff has by the delay and omission induced the 
defendant to incur any expense or to alter his position. In order to 
defeat the claim of the plaintiff on the ground of laches it is necessary 
for the defendant to show that the plaintiff had sufficient knowledge of 
the facts constituting his title and that he knowingly forbore to 
exercise his rights. The defence of laches, however is not permissible 
where there is a statutory period of limitation. In such a case the 
plaintiff is allowed the benefit of that statutory period as no Court has 
the power to abridge or enlarge the period of limitation prescribed by 
the Act. 


The effect of acquiescence is, however different because here 
the plaintiff has by his conduct waived his rights. He remained 
standing by while the violation of his right was in progress. He thus 
gave assent In an implied manner even after he had become aware of 
the infringement of his right. In these circumstances lapse of time or 
statutory limitation is of no importance. The p aintiff is estopped 
immediately by his conduct. It has been he d that where the plaintiff 
has by his conduct induced a reasonable belief that a right is 
foregone, the party who acts upon the belief so induced, and whose 
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position is altered by his belief is entitled to plead acquiescence and 
the plea, if proved, is a good answer to an action, although the action 
may have been brought within the prescribed period of limitation. 

Q. 50. Acquiescence which deprives a man of his rights 
must amount to fraud. Discuss. 

Ans. Acquiescence to amount to fraud for deprivation of 
rights : Acquiescence which will deprive a man of his legal right must 
amount to fraud and the elements necessary to constitute such a 
fraud have been laid down in the case of Willmott v. Barber, (15 Ch. 
D. 96), as under: (1) the party pleading acquiescence must have 
made a mistake as to his legal rights, (2) he must have expended 
some money or done some act on the faith of his mistaken belief, (3) 
the party possessing the legal right must know of the existence of his 
own right which is inconsistent with the right claimed by the other, 
and he must know of that other’s mistaken belief of his rights and he 
must have encouraged that other is his expenditure of money or in 
the other acts done by him. 

CONVERSION & RECONVERSION 

Q. 51. Write short notes on Conversion (reconversion) and 
Covenant running with land. 

Ans. Conversion : The agreement is considered as done not 
only at the time when, but also in the manner in which, according to 
the tenor thereof, it ought to have been performed. Thus money 
covenanted or devised, to be laid out in land, is treated as real estate 
in Equity from the moment when the transaction takes effect, and 
conversely. 

Reconversion : Snell defines it as that imaginary process by 
which a prior notional conversion is annulled or discharged, and the 
notionally converted property restored in contemplation of equity to 
its original actual quality. Thus, if real estate is devised on trust to sell 
it and pay the proceeds to A, from the moment of the testator’s death 
A becomes absolutely entitled to the property as personality, whether 
or not a sale has actually taken place. But A has a right to elect in 
what form he will take the property. And according to his election the 
property will vest in him as land or money. An infant cannot ordinarily 
elect. Only the Court can direct an inquiry whether it will be for his 
benefit to reconvert and order accordingly. 

Covenant running with the land : It is an expression 
borrowed from English law of real property and forms an exception to 
the general rule that all covenants are personal. A covenant is said to 
run with the land when either the liability to perform it, or the right to 
take advantage of it, passes to the assignee of that land. In Pakistan it 
is governed by Sections 55, 65 and 108 of the Transfer of Property Act 
as also Section 23 of the Specific Relief Act. There is an implied 
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hpnS^ f 0f K 1 ® by the mort 9 a gor in the mortgaged property the 
benefit of which runs with the land. The seller while seHina he 

be°nefilu)f' thisTmnlieH 65 that he * entitled t0 Se " the pro P ert V a " d the 
covenant ^ 'mp'ied ecvenant also runs with the land. Similarly a 

Covenants in the nat ° r r . enewal thereof als0 runs with the land, 
property whethl? h e re ° ease hients pass to the transferee of the 

ffiSei^eptfon 01 ' 06 °' ' h6m ° f noL SuCh Covenants bi " d 

ELECTION 

«cept?ons 2 ifany ,ly eXplai " ' he doc,rine of Elec,ion - Poinl 'he 

impos*d nS U pon' a Ctl Da n rtv : frl°rh define ,i: elec,ion as The obligation 
alternative riqhts or claims choose between two inconsistent or 

the person from whom hi h Where there is a clear Mention of 
both - h0m he derives one - that he should not enjoy 

benefit unde?ai^instru^ent^mwlf 61 ect ' or J imp,ies that he who takes a 
whole. It is the choosino bptwepn^ Cept ° r re * ect the instrL| rnent as a 
X makes a will gifting A'spropert^to Thus where 

“ *•£ » S,°* Si T& 

well settled that the prSp^ is mlutieone a® r° W 

principl^of co^per^sation.'" 16 ° f ' 0rfei,Ure ° r COnfiscati - but oTlhe 

operation of the doctrin^of e^ectio^ ,or 'be 

(1) that the property given to the donee is property nf wk e 

the donor, and M'uperry 0 f which 

(2) that the property of the donee given to the third noro 
property of which the donee, where effi *521?* 

Essentials for the applicability of the doctrine • Thp ♦ 

of election generally arises in powers of appointment and HoneK 
summarises the following essentials which must be present in Ury 
raise a case of election at all: . order to 

(1) It must appear by the will itself that the testator intended t 
give away property which did not in fact belong to hint ° 

(2) The testator must have left something of his own to th 
person whose property he leaves away to a stranger. ne 
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The property left to the stranger must have been 
something which belonged to the legatee, about whom 
the question of election arises. 

Normally no case for election arises, when a donee of a 
power makes an appointment in favour of an object of the 
power, but superadds some proviso in favour of a non¬ 
object. 

The doctrine may apply, not only as between a gift under 
a claim adverse to the will and outside it, but also as 
between claims arising under two clauses in the same will. 

The doctrine cannot apply so as to compensate for the 
loss of a gift which was void as an attempt to infringe the 
rule against perpetuities. 

The doctrine cannot operate, unless the person about 
whom the question arises has power to alienate both the 
property given to him by the will and the property to which 
he is entitled independently of it. 

If the person who should elect dies without electing, the 
question whether his duty to do so devolves on any other 
person depends upon the question whether the interest 
taken by him is identical with that of the deceased. 

Pakistan Law : Section 35 of the Transfer of Property Act, 
1882, embodies the doctrine of election. The requirements of this 
section are as under:- 

(1) That the transferor transfers a property to another which 
he has no right to transfer; 

(2) and that by the same transaction he confers some benefit 
to the person whose property he transfers. Where the 
owner dissents from the transfer he must relinquish the . 
benefit conferred upon him and the benefit intended for 
him reverts to the transferor. 

Sections 180-190 of Succession Act contain similar provisions 
with regard to election governing testamentary dispositions. 

Limitations : This doctrine is not applicable (1) where the 
testator has not left his own property to the person whose property he 
has transferred to a stranger; or (2) where a testator makes two or 
more separate bequests of his own property in the same instrument. 
Thus where two distinct gifts are made, one being onerous and the 
other beneficial, the donee is not given the option to elect as to 
whether he will accept both or neither. (3) It is also not applicable to 
the case of creditors, it being applicable to a case of bounty only. 
When, therefore, there is a devise to a creditor for the payment of his 
debts, he is at liberty to accept its benefit without prejudicing his legal 
rights. 


( 3 ) 

( 4 ) 

( 5 ) 

( 6 ) 

( 7 ) 

( 8 ) 
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Consequences of refusal : If the person whose property is 
transferred does not agree to such transfer he must give up the 
benefit conferred. The benefit relinquished reverts to the transferor or 
his representative. For example, A transfers to C a property ‘X’, 
belonging to B and in the same instrument confers a benefit of 

u P° n B. If B does not agree to the transfer of his property ‘X’ 
to C, he cannot claim the benefit of Rs. 500. 


FAMILY SETTLEMENT 

#na ..?• How <ar will Family arrangements be allowed to be 
specifically performed? 

settlpmpnf F ? mi, y Arrangement : A family arrangement is 
anrppmont a a dlSpUte between the members of a family by mutual 
aarppmpntc A ° f Equity wil1 decree the Performance^ such 

nmvfnpH th Wh ' Ch are entered into t0 save the honour of family 
HnhV k ^ he „ a ? re ?7 1ents are reasonable. Compromise of a doubtful 
ttStUh sufflcient foun dation of an agreement, it is now settled law 
that where a compromise is entered into with due deliberation and full 
disclosure, it will be upheld by the Court and will not be seaside o! 

that^ r0Und ,he parties were under a mistake as to their riqhts All 
that is essential to enable the Court to enforce the agreement is that 

b ® ful ' disclosure of all the material circumstances by the 
parties The Courts are en|oined to respect family arrangements as 
they adjust settlement of claims and are arranged expressive JL 
controversy between members of the same famky all pals .aWno 
chances, and the only ground for setting them aside is that S 
party has taken advantage of the known ignorance of the othpr Thnl 
in Gordon v. Gordon. 3 Swanst. 400, the Court refused to uphold an 
arrangement between two brothers whereby the elder brother had 
given up some of his rights to the younger brother in order to aV n5 
possible litigation about the legitimacy of the younqer broth 
because the younger brother knew all the time that the piHor ^ 
undoubtedly legitimate. er was 


\n Stapilton v. Stapiltion the father wanted to make a nrovki 
for both of his sons. His elder son was illegitimate thouah itwacn* 
known to others. He thought that if the elder son was found 
illegitimate he would be left without any provision in the absence of 
such an agreement. But if his legitimacy was established then the 
younger son would have got nothing. In order to prevent the 
happening of any such contingency he brought about the agreement 
to make a division of his real estate. In a suit by the elder son to 
enforce the agreement against the younger one, it was found that the 
former was illegitimate. The Court, however, held that the agreement 
could not be rescinded as it was a reasonable compromise of 
doubtful rights for peace and honour of the family. It was accordingly 
laid down as a rule that where agreements are entered into to save 
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the honour of a family and are reasonable ones, a Court of Equity will, 
if possible, decree a specific performance of them. 

MISTAKE & FRAUD 


Q. 54. What are the different ways in which the Court may 
grant relief against Mistake or Fraud? 

Ans. Reliefs against mistake or fraud : If there is a mistake or 
fraud in the contract the Court may grant either of the following reliefs. 


(1) It may order specific performance with a variation, 

(2) It may refuse to enforce specific performance of the 
contract if the assent was obtained by misrepresentation; 


(3) It may order rectification of the instrument so as to 
express the real intention of the parties; 


(4) It may order rescission of the contract; or 

(5) It may order cancellation of the instrument. 

Q. 55. Distinguish between a "Mistake of fact" and a 
"Mistake of law 1 '. How far is it true to say that Courts grant relief on 
the ground of mistake of fact but not mistake of law? 

Ans. Mistake : Mistake is some unintentional act or omission 
which is the result of an erroneous impression or ignorance or 
misplaced confidence. 

Mistake of Law : With regard to the mistake of law the cardinal 
principle of law is expressed by the maxim ignorantia juris non 
excusat i.e., ignorance of law does not excuse. Everyone is 
presumed to know the law of the land. Mistake of law, however, refers 
to an abstract question of law and not to the existence of private 
rights which may even depend on the construction of law. Thus 
money paid away under mistake of law cannot be recovered. 

The above proposition that mistake of law does not excuse is 
hedged in by the following exceptions, viz., it does not apply 

(1) to the ignorance of a private right; 

(2) to the ignorance of a right which depends upon questions 
of mixed law and fact; 

(3) to mistake as to the law, of a foreign country; and 

(4) relief will be provided against a mistake of law on the 
ground of fraud or undue influence or when the mistake is 
combined with surprise. 

Mistake of Fact : With regard to mistake of fact the rule is 
expressed by the maxim ignorantia facti excusat, i.e., ignorance of 
fact is a good excuse. Thus it is common place that money paid away 
under mistake of fact can generally be recovered back. Relief is, 
however, given only where mistake is material, whether unilateral or 
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Ssvi?£ *«?'«•« ss, w: 

connexion actua?and constructim^raudf FraUd? DiSCUSS ,hiS 

concea*ments F wh l !c d h PnvnVJfh® 8 f L aud , as a " ac,s '. omissions and 
or confidence iustlv rpnnLn brea . ch 0 le 9 al . or equitable duty, trust 
which an unrii ^ posed, and are injurious to another or bv 
mch an undue or unconsaentious advantage is taken by anoihe? V 

and inclCde°tJle s 7 uaaesbnnTy, 3 ? ^ , de ' ines ,raud ' so as to mean 
who does not belPevltto be trfJ th, ° , a ' Which is hot true ’ b V one 

any ^ 

**« r„ sssssts jsssstsr' "~ i » 

Equity will relieve in the following cases of actual fraud : 

1. If there be a misrepresentation or suggestio falsi It rnnQict* 
n a false representation of fact made knowingly without a behefc 
truth, or recklessly, careless whether it be true or false No action fS 

assertion W ' ^ the defendant honest, y believed in the truth of his 


2. If there is a fraudulent concealment 
where it was the legal duty of a person to disclose. 


or suppressio veri 


3. If it is an unconscionable bargain as shown by the arosslv 

inadequate consideration which is indicative of the existence of fraud 
or undue advantage taken. ua 

4. If the transaction has been entered into by a person of 
unsound mind. 


5. If the transaction has been entered into under duress. 

In all the above cases of actual fraud, the transaction will be 
voidable at the option of the party whose consent was caused by 
fraud or misrepresentation. 

Constructive Fraud : Story defines a constructive fraud to 
mean such acts or contracts as, although not originating in any actual 
evil design or contrivance to perpetrate a positive fraud or injury upon 
other persons, are yet, by their tendency to deceive or mislead other 
persons, or to violate private or public confidence, or to impair or 
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injure the public interests, deemed equally re P reh ® ns !^ le c ^ p P °^® 
fraud, and, therefore, are prohibited by law, as within the same reason 

and mischief, as acts an contracts done malo ammo. 

Constructive fraud falls under three heads :1. transactions 
which are treated as fraudulent as being contrary tc> the g p 

policy, as contracts in restraint of trade, marriage brokage contracts, 

i.e., a contract to reward third persons for bringing about a marriage, 
contracts to suppress criminal proceedings, etc. 

2. Frauds arising on account of an abuse of some fiduciary 
relationship, as gifts by children to their parents, transactions belween 
client and legal adviser or patient and medical adviser, agent and 
principal, guardian and ward or trustee and beneficiary. 


3. Frauds arising out of catching bargains with heirs, 
reversioners and expectants during the life of their parents or other 
ancestors. 


The presumption of constructive fraud is made on the weaker 
party. The Courts view with great caution the contracts entered into 
between persons who stand in such fiduciary relationship that they 
can influence the will of the other and unless such contracts are 
entered into with scrupulous good faith they will be set aside. The 
governing principle is that where influence is acquired and abused or 
confidence reposed and betrayed equity will give relief; and influence 
is presumed in cases mentioned in (2) above until the contrary is 
shown. 


SET OFF ' 


Q. 57. Write a short note on Set-off. 

Ans. Set-off : Set-off is a reciprocal acquittal of debts. In an 
action to recover money a set-off is a cross-claim for money by the 
defendant, for which he might maintain an action against the plaintiff, 
and which has the effect of extinguishing the plaintiff’s claim pro tanto. 

Set-off may be either legal or equitable. 

Legal, set-off : Where in a suit for the recovery of money, the 
defendant claims to set-off against the plaintiff’s demand any 
ascertained sum of money legally recoverable by him from the plaintiff 
not exceeding the pecuniary limits of the jurisdiction of the Court, and 
both parties fill the same character, as they fill in the plaintiff’s suit the 
defendant may, at the first hearing of the suit, but not afterwards 
unless permitted but the Court, present a written-statement containing 
the particulars of the debt sought to be-set-off. 

The set-off mentioned above is a legal set-off which requires 
the fulfilment of the following conditions : 

(a) The suit must be for recovery of money. 

(b) The defendant should claim ascertained sum of money. 

(c) The ascertained sum must be legally recoverable from the 
plaintiff. 
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(d) The plaintiff s claim and the set-off must be claimed in the 
same character. The amount must be recoverable by the defendant 

f ' u, er ® ar ,f L more than one def endant the debt must be 
recoverable by all the defendants. 

Court ^ Set s ^ ou * d be w i^in the pecuniary jurisdiction of the 

srt-nff S 5 t ' 0ff : By ec J uitable set-off we mean that form of 

dpmanHc Ch the Court , s of Ec t ui Y in England allowed when cross- 
SpH h\f r ° Se ? Ut 0f the same transaction, even if the money 

a set-off fe calteVan1qSLbfe% a et-T SCer,ained SUm °' m ° ney ' SuCh 

equitable 

As regards a set-off the following points may be noted: 

(1) For set-off, the claim must be enforceable bv an artinn it 
18 " 0l mailable if the debt is barred^ by the stable. 

A set-off is allowed only when the claim exists bptwppn th Q 
same parties and in the same right. between the 

set-off. ° f WNCh the defend3nt is only an assi gnee may be 


( 2 ) 

( 3 ) 

( 4 ) 


‘ h affected!'" ^ a "° Wed * the right of the third person 

FORFEltURE 

Q. 58. What do you understand by Forfeiture? Who* • 
ground of relief against Forfeiture? 7 U e ’ What ls th ® 

Ans. Forfeiture: Where a person loses some prooertv ri„h* 
privilege or benefit in consequence of having done or omSaHV !? ht ’ 
certain act, it is called a forfeiture. 0m,tted to d o a 

The most common and important instance of forfeit..^ u 
case of a breach of covenant in leases. Thus where a lease rn t • 8 In 
provision enabling the lessor to put and end to the lease if th i' nS 8 
fails to pay the rent or to comply with the covenant, / e to reDairti? 0r 
if the lessor falls to pay his rent or repair and the lessor puts an Inn 
the term by a re-entry, forfeiture of the lease is said to take place ° d t0 

Relief against forfeiture: The relief against forfeitures w* 
generally governed by the same principles as those in case f 
penalties. There is, however, a distinction in Equity between penaltie ‘ 
and forfeitures. In the former, relief is always given if compensation 
can be made. In the latter, although compensation can be made relief 
is not always given. ™ 
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LEADING CASES 


Q. 59 Discuss the principle of !aw enunciated in the 
case of Ram Koomar Koondoo and others ir. 

McQueen. 

An*. Facts : Mr. Alexander Mcdonald's kee 1 ^ 31 B ^ n ° B,b ‘ 
purchased 3^ bighas of leasehold land in Howra 
one hundred and thirty. Mcdonald bequeathe 
stating that he and not Banno was the real owner o . k v 

chased in her name and that the land should goi to R 

her after Banno's death. After Mcdonald s death in 18 ^. Banno 
filed an inventory in the Court and described this property as part 
of the estate of Mcdonald. In 1843. she sold the property to Ram 
Dhan Koondoo stating that it was her ancestral property and that 
she conveyed it with the consent of her family. Ram Dhan Koondoo 
erected important and costly building upon the land. Mr. McUue n 
rented this building but failed to pay the rent and was turned out in 
due course of law. Mr. McQueen with others afterwards instituted 
a suit against the appellants for the recovery of the land and the 
building erected thereon as legatees in remainder. 


Defence : The defence was that Banno Bibi was the true, and 
not the ostensible, owner of the property under the sale-deed of 
1831. The defendants were, at any rate, protected, and entitled to 
peaceful and undisturbed possession of the property on the ground 
that they were bone fide purchasers for valuable consideration with¬ 
out notice of the superior rights of a third party in the property 
conveyed to them. 

The Trial Court made an order dismissing the suit. An appeal 
was preferred to the High Court at Calcutta. The cardinal point was 
whether Koondoo bought the property in question bona fide for valu¬ 
able consideration and without notice of Banno's defective title. 
The High Court decreed that a prudent purchaser ought to have 
made inquiries while purchasing property from a woman in Banno's 
position. The order of dismissal made by the Trial Court was 
reversed. Koondoos took an appeal to the Privy Council. 


Appellant* Arguments : The Lower Appellate Court has not 
understood the doctrine of notice rightly. We had no direct or 
indirect notice of the defective title of Banno. There was nothing 
in the circumstances to cause suspicion. Our title to the propeity 
was not disputed by the respondent in the suit for dispossession as 
a tenant. 
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l"m!« S ed 6 esU,e h6 ""T? °* ha ' ,amil V '-eals that her, JSToST2 

* t ’ 

est»hiuS,T nt: " c !" a i n| v would requite a strong case to' be 

long a period°of *the n the respondents to defeat a possession for so 
the Derson in th ^ operty for which full value had been given to 
o e^bUs h '" h , a h r, a h P p D a ^ ° Wne,Ship °' >'• Th « respondents have 
with his monev V n ,?„ P „ K 86 WaS reall V mad « by Mcdonald and 
extremely scanty. ' S ° Wn behalf - Evidence on this point is 

trans N ac 0 honwa's h6 o, d h°J U ,T e "' S . fliV8 any no,ica whatever that the 

entirely conshften^wfrh h« „ " h W T d - ,0 be ' A " 01 ,hem are 
he,sel t V o C ,°bysomlbody mheTbenetit^Ih 9 b6e " made by Ba ""° 
Banno's position as a woman whtah should h»!f« n0t , anV,hin9 in the 
inquiry whether she was the real owne^o, no. <fh» a " V ° n8 Up0n 
«ion. She was in affluent circumstancesShe^.d posses ' 
with wealthy who might have made a Jift to her conn ecttons 

inqu!ry C may S be i*nt^Uely vaded? bu”^Uh^t*la^ina do , *'° U ' < * Pr0mp * 

rule it may be said that thev must L „i i ,ayi100 down a ”Y general 
that the Court can place lts fTnget upon Zl ‘ SpeClfic cha ' ad '«' 
such facts some particular inquiry ought to have^eei^mdde' 'j POn 
not enough to assert generally that inquiry should be m ? d f or h* 
a prudent man would make inquiries In this t . hat 

spending money upon improvement of the property is S 

thing. Secondly. Banno’s saying in th. sal.^d the the safe was 
■ made with the consent of her family is a common exD,««L 
Indian sale-deeds. It is put simply to exclude any possible nhJ" 
tions. Their Lorships come to the result that there has not h b,8C : 
suggestion throughout of any collusion between the burcha*., Jld 
Banno Bibi. or that the purchase was not made entirely bona 
on his part and without notice of any title other than that hJ •, 
from her. ne look 


Principle laid down : Where one man allows another to 
hold himself out as the owner of an estate and a third perso 
purchases it for value from the apparent owner in the belief that he 
is the real owner, the man who so allows the other to hold himself 
out shall not be permitted to recover upon his secret title unless he 
can overthrow that of the purchaser by showing either that he hat 
direct notice or something which amounts to constructive notice of 
the real title or that there existed circumstances which ought to have 
put him upon an inquiry, which, if prosecuted, would hava led to a 
discovery of it. 


t 
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The rule i. b 8 sed on «h. well-known nuxim ol «qol|V"*{»£ 
there is equal equity the lew must prevail. The claimant hat Is. 

the beneficiary, basis his claim on equity alone. but ,b bound T 
has both law and equity on his side, therefore he is ound to 

succeed. 


Q. 60 Discuss the principle of law enunciated in the 
case of Noakes and Co. Limited v. Rice. 

Ans. Facts : Rice, a licenced tavern-keeper, bought a Ilease- 
hold public house in 1897. He laised a debt of £ 4.840 and con- 
veyed the public house, trade fixtures and the benefits of his licence 
to Noakes and Company, the creditors, to be delivered bac on 
repayment. In further consideration for the debt he made another 
agreement that he and all persons claiming through him should not 
during the continuance of the lease, whether or not any principal 
or interest be due on the security, use or sell malt liquors on the 
premises except those as purchased by him from his creditors. 


Rice, in 1899 wanted to pay back his debt and redeem the mort¬ 
gaged property. Noakes and Company, though ready to accept 
repayment, were reluctant to give up the by agreement which Rice 
had made with them in connection with the sale of malti liquors. 
Rice filed a suit for declaration that he had the right to have the 
public house reconveyed and the by-agreement released. The trial 
Court decreed the suit in the plaintiff’s favour. The order was 
affirmed on appeal. Noakes and Company then preferred an appeal 
to the House of Lords. 


Appellants Arguments : The question in issue wa9 whether 
the bargain which the parties had intentionally and voluntarily made 
with each other was valid. All agreements securing collateral 
advantages to the mortgagee would be enforced if they do not work 
hardship on the mortgagor. The point to be discussed and settled 
is the reasonableness of the bargain. 

Respondents Arguments : The by-agreement was a clog on 
redemption and as such should not be allowed to extend Jyeyond 
redemption. The by-agreement is extremely unconscionable The 
property mortgaged was free but it was reconveyed as a tied house. 

Judgment : In cases of mortgage, the security is redeemable 
on payment of the debt or discharge of obligation. Any provision 
to the contrary is against the law. Any condition inserted to prevent 
redemption on payment or performance of the debt or obligation for 
which the security was given constitutes a clog or fetter on the 
equity of redemption, and is therefore void. 

In this case it appears to be almost impossible to deny that there 
is here a fetter to prevent that which according to the known state of 
law is to be enforced, e.g., that the person who has pledged his 
•state for the payment of debt shall, upon redemption, be entitle^ 
* have that estate back again unfettered and unclogged by anything 
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that shall prevent his exercising the right which the taw insists upon 
his being permitted to have. In this case it appears that undoutedly 
this was a mortgage and that the equity of redemption is clogged 
and fettered here by continuance of an obligation which could 
render the house less available in the hands of its owner during the 
whole period and beyond the whole period of the term apart from 
the realization of the security. 

Principle laid down : The rule "once a mortgage always a 
mortgage" and that the equity of redemption qf a mortgage must 
not be 'clogged' are still in force, and the meaning of them is that a 
mortgagor on payment of the debt secured by the mortgagee is 
entitled to have the mortgaged property restored to him in its entire* 
ty. unfettered and undiminished in value. 

Q. 61. What issues were involved in the leading case of 
"Paul v. Robson" ? Outline the facts of the case. 


Ans. Facts : The defendants erected a building 68 feet high 
m place of 2 buildings only 42 and 21 feet high. Thus the light and 
air of the plaintiff s building which he had enjoyed for a long 
period of time, was interrupted from the Eastern side. The plaintiff 
had a three-storeyed building, in existence for a great number of 
years, in No. 7. Esplanda East in Calcutta. After due notice the 
plaintiffs brought a suit on February 4. 1910 which came up for 
hearing on the original side of the Calcutta High Court. The 
plaintiffs alleged that the interference complained of amounted to a 
nuisance, as the light and air enjoyed by .them was reduced below 
the measure necessary for the ordinary purposes of habitation for 
business according to the ordinary notions of mankind. They asked 
that the height of the defendant's building be reduced t'o the height 
of the plaintiff's building. In the alternative they asked for damages 
which they estimated at rupees one lac fifty thousand. The defen¬ 
dants denied that interference with the access of light and air to the 
plaintiff's house was caused by their new building. On 29th March. 
1911. the trial Judge dismissed the suit holding that the plaintiff's 
premises were receiving sufficient light and air for ordinary purposes 
of inhabitancy or business. An appeal was preferred against this 
judgment. The Appellant's contention was that the true test as to 
whether an infringement amounts to a nuisance or not is to consider 
what amount of light and ai/ has been taken away and what amount 
is left Nuisance implies comparison with previous enjoyment. The 
respondent contended that the real test as to whether an interference 
with light and air amount to an actionable nuisance or not. is 
whether there is sufficient amount of light and air left for 
ordinary purposes of inhabitancy or business. The order of the tnal 
judge was affirmed on appeal, "the test is whethei_therebeen 
a sensible abridgment of the plaintiff's right resulting in loss to him. 
A special appeal was made to the Privy Council 
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The Appellants contended that the respondent's new buildinas 
caused a nuisance or illegal obstruction to the appellant's ancient 
windows. The appellant's premises had, in consequence, been 
rendered to a substantial degree less fit for th$ purposes of business 
or occupation and been sensibly interfered with according to the 
ordinary notions of mankind in point to affording comfort or 
convenience. The question whether sufficient light was left for the 
purposes of dwelling house and place of business was not the test 
to be applied in order to ascertain whether respondent's building 
constituted an actionable nuisance. * 

Judgment : There are concurrent findings of fact of the lower 
Courts. The question is whether lower Courts have taken proper 
view of the appellant's rights. Lord Davey in the case o£ Colls v 
Home and Colonial Stores Ltd. laid down : 

"The owner of the dominant tenement is entitled to the 
uninterrupted access through his ancient windows of a quantity of 
light the measure of which is what is required for the ordinary 
purposes of inhabitancy or business of the tenement according to the 
ordinary notions of mankind. The single question in these cases is, 
whether the obstruction complained of is a nuisance." 

"He (occupier of dominant tenement) does not obtain by his 
easement a right to all the light he has enjoyed but to so much of it 
as will suffice for the ordinary purposes of inhabitancy or business 
according to ordinary notions of mankind, regard being had to 
locality and surroundings''. 

So. the learned trial judge took the proper test as to whether or 
not there had been an infringement of the rights of the appellants 
Appeal—dismissed with costs. H 


Principle laid down : The principle as laid down by Lord 
Davy in Colle s Case was followed. He said that the right of the 
owner or occupier of a dominant tenement to light is based udoo 
the principle that he is not to be molested by what would be 
equivalent to a nuisance. He does not obtain by his easement * 
right to all the light he has enjoyed. He obtains a right to so much 
of.. as will suffice for the ordinary notions of mankind ta*I 
regard to the locality and surroundings. y 

The Lord Chancellor lays down the formula that a person 
does not obtain by his easement a right to all the light he has 
enjoyed. He obtains a right to so much of it as will suffice for the 
ordinary purposes of inhabitancy of business according to the 
ordinary notions of mankind having regard to the locality and 
surroundings. 7 a,,u 

Ar . J: 8 *‘ Y^bat principle of law has bean laid down in 
Ardeshir H. Mama /. Flora Sasson's case. 

la'ae^kousB*'^2*tim£!£ ra ^. 8S «, n ' 8 , ' c * > w ‘d°w, was the owner of a 
la.ge house. II at the Malabar Hill in Bombay. Her nephew. 
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Solomon Judah knowing from his mother of F'ora's desire to sell 
•II Palazzo' should a satisfactory price obw*" commission , 
in allot,* to tind a purchaser in the Ib°P 9°“ 9^ 0 n 29lh 

but without any direct instructions or u V Mama of 

December. 1919 he entered into * wlth ^ c " ve d 0 ne lac 
Karachi .to sell the property for rupees 18 Jacs. t , e months 

as earnest-money. The balance was to be pa dI within twelve mo^ 

after the completion of the sale. Shortly a . f rupees 

into a contract to sell the same property to Mr. Dubash ^pees 

25 lacs after consulting her solicitors who opine Mama 

contract with A. H. Mama was not binding on her. A. H. Mama 

brought a suit against Flora on 10th January, 1921 . 

High Court for specific performance of the contract . . 

damages as the Court shall think fit in addition to or in substitution 
for such performance. He alleged-that he was always ready and 
willing to perform his part of the contract. But on 19th March, 
1924. 9 months before trial. Mama served a notice on the defendant 
that he had decided to abandon his claim for specific performance, 
that he would instead claim damages against the defendant for her 
breach of the contract—and that he assessed the damages at rupees 
seven lacs. The defence was that there was never any concluded 
contract for the sale of the property. If there was any, it was 
entered without Flora's authority, and so could not bind her. After 
amendment of plaint, an objection was raised that Mama s could not 
maintain his new claim for damages on his plaint as it stood. 
Necessary amendments In the plaint were made with the permission 

of the Court. 

Defence : The defendant pleaded that there never had been 
any concluded contract for the sale of the property, and if there had 
been such a contract it had been entered into on her behalf by an 
agent who had no authority to bind her to its terms. 

The trial Court found that there did exist a concluded contract 
nf sale duly authorized. So return of deposit and payment of rupees 
’ lacs to the plaintiff was ordered. Flora filed an appeal in the 
. court. It was held that Flora's agent had not been shown to 
had authority to bind her by the alleged contract. A. H. Mama 
?i?ed an appeal in the Privy Council. 

i Hament * Solomon Judah never considered that he had 
hind the respondent. This is revealed by the perusal of 
authority to Judah’s own statements. The burden of proving 

documents an r binding on the respondent rested with 

{heVppeflant'and^'hat b°u,den bad no, been discba.g.d, 

. • _i ...action involved in this case was that if there had 

The principa' upon the respondent, would it have been 

been a contract bin tances to restore the trial judges award of 

permissible in the ci 19 of the Specific Relief Act is relevant 

damages againstherr • op j n ion that in a suit for specific 
here. Their Lordships were oi w 
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performance of a contract for the sale of immovable property, where 
the plaintiff during the pendency of the suit announced he was no 
longer either willing or ready to perform the contract, on his part the 
plaintiff had not only thereby renounced but as from that moment 
had disentitled himself to a decree for specific performance and had 
thus brought upon himself the untoward consequence, that there 
was left no power in the trial judge, without an apt and sufficient 
amendment of the plaint, to award the plaintiff at the hearing any 
damages at all. Looking at the plaint in the suit, their Lordships 
can have no dojbt that it is framed with reference to Section 19, 
Specific Relief Act and that the alternative claim for damages thereby 
made is in the plaint conditioned just as it is conditioned in the 
section. The amendment made in the plaint made no difference in 
this respect, for it did not operate to convert the suit into one for the 
recovery of damages for the breach of the contract, though the 
appellant did intend it. Dismissal of a suit for specific performance 
bars a suit for breach of contract. The amendment was allowed 
without appreciation of its serious effects upon the position of the 
parties. For 4 years the appellant held an effective injunction 
against the respondent's selling of that property. And then he no 
longer remains ready for specific performance and claims damages 
only by amendment of the plaint. The Court should exercise this 
power of amendment cautiously. If plaintiff starves a defendant 
from the exercise of a right, he should not be permitted to turn his 
suit into a gamble for himself at the defendant's expense. Appeal 
dismissed with costs. 

Principles laid down : In a suit for specific performance the 
plaintiff must allege that he is ready and willing to perform his part 
of the contract, and if the fact is traversed, he must be required to 
prove it. He may, in any such suit, pursuant to Section 1 9 of the 
Specific Relief Act, 1877, ask for damages, in addition to or in sub¬ 
stitution of. specific performance. The readiness and willingness on 
his part must exist, not only at the time of the institution of the 
suit, but till the passing of the decree, and if he, by his actions, 
debars himself from claiming that form of relief, no damages can 
be awarded to him, and his suit must be wholly dismissed. Nor 
he can, subsequently, bring a suit for damages for breach of 
contract. 

Wherever the plaintiff is so debarred, the Court has, ere the final 
dismissed of his suit, power to allow an amendment of the plaint so 
as to convert a suit for specific performance into a suit for damages 
simpliciter. but that power must be exercised after full appreciation 
of the facts of each individual case and with due regard to its effect 
upon the positions of the parties concerned. No amendment is 
desirable where the suit has been pending for a long time, and, by 
virtue of Section 27 ( b) of the Act, the defendant has been prevented 
from dealing with the property in suit, without any undertaking on 
tto plaintiff's part to make good his damages in the event of the 
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latter failing to establish his claim for specific performance. The 
plaintiff, who. even after the necessary amendment of his plaint, 
still avers that he is. as he has been throughout, ready and willing 
to perform his part of the contract, and also retains his claim for 
specific performance, does not convert the suit into one for the 
recovery of damages for breach of contract. It is highly proper in 
such cases, if the Trial Judge, before giving the requisite permission 
to amend the plaint, gets it actually remodelled in a form appropriate 
to an action for compensation for breach of contract and noth¬ 
ing else. 


Q. 63. What was the legal question involved in the case 
of in Gokal Dass Gopal Dass v. Ram Baksh Seochand and 
what was the Court's decision thereon ? 


Ans. Facts : Puranmal Premsukhdas of Amraoti in Hyderabad 
executed a mortgage of certain properties in favour of Rambaksh 
Seochand for Rs. 26,500 and interest. Afterwards another mortgage 
for Rs. 40 000 was executed in favour of the same creditor. The 
creditor was put in possession of 6 out of 9 houses mortgaged, 3 
houses were already mortgaged to New Bombay Bank for Rs. 30,000 
and were in the possession of the Bank but they were to be put 
in fhe creditor's possession as soon as they were redeemed from the 
Bank. Gokaldas Gopaldas got a decree for Rs. 19.000 against 
Puranmal Premsukhdas and in its execution caused the 9 houses to 
be attached and sold. He himself purchased the right, title and 
’ Interest of Puranmal Premsukhdas in these houses. Later on, he 
paid the balance. Rs. 5137/2/10. to New Bombay Bank due to it and 
took possession of the three houses. Rambakhsh Seochand insti¬ 
tuted a suit to recover possession of the houses against Gokaldas 
Gopaldas and Puranmal Premsukhdas. In the alternative he claimed 
mortgage debt and interest. 


Defence : The defence of Gokaldas Gopaldas was firstly . that 
the mortgages of 1873 had not been bona fide and where made to 
defeat creditors. Secondly as regards the houses mortgaged to the 
new Bombay Bank, that he had paid the money due to the Bank and 

had acquired the rights of the first mortgagee, as against the sub¬ 
sequent incumbrance, and the plaintiff could not claim possession 
of them until he had repaid that sum. 


There was a dismissal of the suit. But on remand, the trial 
Court gave the plaintiff a decree for possession. It was held that 
Gokaldas Gopaldas having paid the debt due to the Bank stood in 
the position of the mortgagor, Puranmal Premsukhdas. The effect 
of the payment was to entitle the plaintiff to mnmediate p°ssossion 
of the three houses. On appeal the decree was Bflirm . Special 
appeal preferred to the Resident at Hyderabad was dis n 

an appeal was preferred to the Privy Council. 
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Judgment : The mortgages made to Ramabksh Seochand were 
held to be bona fide and for good consideration. There was con- 
current findings of the lower Courts. 

The crucial question in the case was whether or not the pur* 
chaser of the right, title and interest of a mortgagor in mortgaged 
property, having afterwards paid off a balance due on a prior 
mortgage was entitled to use this paid off charge as against an 
intermediate incumbrance of which he had ‘nbtice at the time of 
purchase. 

It was held that lhe case'of Toutmin v. Steere is not applicable 
to India. Moreover, in this case, the debt was not paid off out of the 
purchase money. The appellant purchased the interest of the mort- 
gagor only and did not in any'way himself personally to pay off the 
debt to the Bank. When he actually paid it, it was not because he 
was under an obligation to do so. 

Their Lordships held that in this case the lower Courts were 
wrong in holding that the appellant was in the same position as the 
mortgagor. The mortgage to the Bank remained alive and it was a 
good defence for the appellant. 

Principle laid down : In case of a purchase of the right, title 
and interest of the mortgagor, if the purchaser with notice, whether 
actual or constructive, of other incumbrances pays off a prior mort¬ 
gage debt, it is always the intention of the part so paying off the 
charge which is the deciding factor in determining whether he 
intended to extinguish the charge or keep it alive as against he 
subsequent incumbrances, and in the absence of any evidence to that 
effect he is presumed to have acted for his own benefit. / e., to have 
intended to keep the charge alive. 



Scanned by CamScanner 



% <- 



Scanned by CamScanner 



